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ADVERTISEMENT. 


SOME  confiderable  additions  which  have  bceri 
made  to  the  preferit  edition  of  this  book  would 
neceflarily  vary  the  pages,  fo  much  as  to  render 
the  index  very  incorreift,  if  fome  care  were  not  taken 
to  prevent  it.  Therefore,  when  new  matter  has  been 
added  which  will-  fill  a page,  it  is  printed  under  the 
fame  number  as  the  former  page>  but  between  crot- 
chets, and  the  old  pages  are  preferved  as  much  as 
poflible.  ' 

This,  it  is  hoped,  will  prevent  rriany  variances  be- 
tween the  book  and  the  index.  * 

The  work  might  have  been  eafily  fwolh  to  a much 
larger  fize,  by  adding  other  determinations  onthe  fame 
fiibjefts  j but  the  original  defign  of  it  was  to  colle6t 
rules  and  points,  and  not  to  report  cafes.  It  was  in- 
tended for  a vade  mecum  on  the  circuits,  and  prolixity 
would  have  deftroyed  its  ufe* 
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PART  I. 

Containing  THREE  BOOKS 
Of  A<5tions  founded  upon  Torts. 
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INTRODUCTION 

T O 

PART  THE  FIRST. 

A 

IT  was  for  their  mutual  conveniency  and  defence  that 
men  fir  ft  entered  into  fo,ciety,  thereby  fubmilting 
therafelves  to  be  governed  by  certain  laws,  that 
they  might  in  return  enjoy  the  benefit  and  protedlion  of 
them.  Legum  denique  idcirco  emnes  fa'vC  fumus,  ut  liberi 
eje  pojfmm* 


Cicero 


’ Hence 


An  INTRODUCTION,  &c. 

ttence  the  end  of  the  Law  is  to  preferve  men’s  perfons  and 
properties  from  the  violence  and  ihjuftice  of  others  ; and  for 
that  purpofe  it  does,  in  all  inftanccs  of  an  injury  being  com- 
mitted, either  infli£ta  Punifhment  upon  the  party  oflfending, 
or  give  a Recompence  to  the  party  injured. 

The  method  prefcribed  by  the  Law  for  getting  at  fuch  re- 
compence is  what  is  properly  termed  an  Action  : therefore 
leaving  Criminal  Profecutions,  by  which  punifliments  arein- 
fiiiled,  to  the  difquifition  of  others,  I will,  in  this  Firfl:  Part 
of  my  work  take  notice  of  the  Injuries  for  which  an  ASion 
may  be  brought,  and  by  what  Evidence  it  maybe  fupported  ; 
and  alfo  confider  what  Defence  may  be  made  by  the  perfoti 
againft  whom  the  A61:ioii  is  brought,  and  what  is  the  proper 
Manner  of  taking  advantage  of  it. 
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BOOK  I. 


For  what  Injuries  afFedling  the  Perfbn  an  A(5tion 
may  be  brought. 


TH  E injuries  on  account  of  which  an  a6(ion  may  be 
brought,  are  fuch  as  either  affect  the  perfon,  or  the 
property  of  the  party. 

Thofe  which  afFeft  the  perfon  are, 

I.  Slander. 

2.  Malicious  Profecution. 

3.  AlTauIt  and  Battery. 

4.  Falfe  loiprifonment. 

'A-  m 

5.  Injufics^rifing  from  Negligence  or  Folly, 

6.  Adultery. 


CHAPTER  I. 

Of  Slander. 

SLANDER  is  defaming  a man  in  his  reputation  bylpcak- 
ing  or  writing  words  which  affeifl:  his  life,  officg.  or 
Lrade  j or  which  tend  to  his  lofs  of  preferment  in  m^arria^e 
or  fervice  j or  to  his  difinheritance  : or  which  occaiion  any 
other  particular  damage. 

If  Hander  be  fpoken  of  a peer  or  other  great  man,  it  is  called 
by  a particular  name,  Scandalum  Magnatuniy  and  ispunilhable 
in  a particular  manner,  w'z.  by  imprifonment,  by  IVeJi,  i.c.  34. 
as  well  as  rendering  damages  to  the  perfon  injured,  to  bere- 
Covetcd  in  an  aiflion  founded  upon  the  fecond  of  Km  2.  tamp''o 
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Domino  regc  quam  pro  feipfo.  And  this  ftatute  is  a general  law 
of  which  the  court  will  take  notice,  and  therefore  it  need  not 
be  recited  in  the  declaration,  (yet  if  the  plaintiff  undertake  to 
recite  it  and  miftake  in  a material  point,  it  is  incurable  :)  but 
it  muft  be  Otewn  that  the  plaintiff  was  unus  }tiagnaium  at  the 
time  of  fpeaking  the  words,  elfe  the  action  will  not  be  main> 
tainable.  It  has  been  faid  there  is  a difference  between  an 
action  grounded  upon  the  ftatute  de  jeand.  magn.  and  a com- 
mon a£iion  of  flander  j that  the  words  in  the  one  cafe  fiiall  be 
taken  in  mitiori Jenfuy  and  in  the  other  in  the  worft  fenfe  againft 
the  fpeaker,  that  the  honour  of  fuch  great  perfoiis  maybe  pre- 
ferved  ; But  this  difference  Teems  no  longer  to  fubiift}  be- 
caufe  the  old  rule,  that  words  ftiall  be  taken  in  ?n!thri  Jenfu  is 
now  exploded,  and  the  rule  at  this  time  is  that  they  ftiall  be 
taken  in  the  fame  fenfe,  as  they  would  be  underftood  by  thofe 
who  hear  or  read  them,  and  for  that  purpofe  all  the  words 
ought  to  be  taken  together. 

The  defettdant  faid  to  the  plaintiff,  I knoto  you  very  ivelJ, 
hew  did  your  hnjband  die  ? The  plaintiff  anfwcred,  “ As  you 
may,  if  it  pleal’e  God.”  The  defendant  replied,  No,  he  died 
of  a Wound  you  gave  him.  On  not  guilty,  there  was  a verdict 
for  the  plaintiff ; and  on  motion  in  arrell  of  judgment,  the 
Court  held  the  words  at^iionable,  for"  they  are  in  the  who|s 
frame  of  them  fpoken  by  way  of  imputation.  ParhrXIh.  J. 
faid,  it  is  very  odd,  that  after  a verdift  a court  of  juftice 
fhould  be  trying  whether  there  may  not  be  a cafe  in  which 
Words  fpoken  by  way  of  fcandal  mi^ht  be  innocently  faid  ; 
whereas  if  that  were  in  truth  the  cafe,  the  defendant  might 
have  ju  (lifted. 

Yet  perhaps  many  words  would  be  holden  to  beaftiohablc 
in  the  cafe  of  a peer,  that  would  not  be  deemed  fo  in  the  cafe 
of  a private  perfon  ; as  in  the  Marquis  of  Dorcbefer’s  cafe, 
temp.  Car.  2.  “ He  is  no  more  to  be  valued  than  that  dog  that 
' lies  there.”  So  in  the  cafe  of  the  Earl  of  Peterborough  and 
Sta?itsn.  “ The  Earl  of  Peterborough  is  of  no  efteem  in  this 
country,  no  man  of  reputation  has  any  efteem  for  him,  no  man 
will  trutt  him  for  two-pence,  no  man  values  him  in  the  coun- 
try ■,  1 value  him  no  more  chan  the  dirt  under  my  feet.” 

In  offices  of  profit,  words  that  impute  cither  defect  of  un- 
derftanding,  ability  or  integrity,  areaflionable  ; but  in  thofe  of 
credit,  words  that  impute  only  want  of  ability,  are  notadtion- 
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able,  hecaufe  a man  cannot  help  his  want  of  ability  as  be 
can  his  want  of  honefty  ; In  either  cafe  charging  him  vi?iih 
inclinations  and  principles,  which  fliew  him  unfit,  is  fufficient 
without  charging  him  with  any  acl ; as  to  fay  of  a juftice  of 
peace,  or  member  of  parliament,  “ he  is  a Jacobite,  and  for 
bringing  in  the  Pretender”. 

The  charging  another  with  a crime  of  which  he  cannot  by  4 Co.  ifi 
any  poflibility  be  guilty  fas  killing  a man  who  is  then  living) 
is  not  actionable,  becaufe  the  plaintiff  can  be  in  no  jeopardy 
from  fuch  a charge,  but  fuch  matter  muff  be  pleaded  fpecially, 
and  cannot  be  given  in  evidence  on  the  general  iffue,  other- 
wife  than  in  mitigation  of  damages. 

An  adlion  lies  not  for  the  faying— “ Thou  art  a thief,  fsr  Cr.  J 
thou  halt  ftolen  fuch  a thing,”  {ex.  gr.  a tree)  the  ftealing 
whereof  appears  to  be  no  felony,  for  the  fubfequent  words 
fhew  the  reafon  of  calling  him  thief  j but  tvhen  he  fays. 
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“ Thou  art  a thief,  ahdhztt:  ftolen  fuch  a thing,”  the  a£tion 


lies  for  calling  him  a thief  j and  the  addition  “ Thou  haft 
ftolen^’  is  another  diflindt  fen te nee  by  itfelf,  and  not  the  rea- 
fon of  the  former  fpeech,  nor  any  diminution  thereof. 

Though  two  perfijus  fay  the  fame  words,  you  cannot  have  a Subly  W 
joint  action  ; but  where  an  aftion  was  brought  againft  two  for 
charging  the  plaintiff  with  felony,  and  procuring  her  to  be  in- 
difted,,  it  was  holden  good : For  erttnen  imponere  fuppofes  an  ^ 

Act,  and  is  a tort ; and,  like  every  other  tort,  may  be  proved 
againft  two,  and  one  only  be  found  guilty. 

It  was  formerly  holden  that  the  plaintiff  muft  prove  the  2 Ro.  Abr. 
words  precifely  as  laid  ; but  that  ftritftnefs  is  now  laid  afide, 
and  it  is  fufiicient  for  the  plaintift'  to  prove  the  fubftance  of 
them.  However,  if  the  words  be  laid  in  the  third  perfon,  Avarlllo 
e.  g.  He  deferves  ta  he  hanged  for  a note  he  forged  on  J.  proof  of 
words  fpoicen  in  thefecond  perfon,  e.  g.  Tou  deferve.^  &c.  w'ill  Sittings,  Tri 
not  fupport  the  declaration  : 


-ec- 


For  there  is  a great  difference 


nity  Terna 

tT73j 

between  words  fpoken  in  a paflion  to  a maiPs  face,  and  Lord  Mans- 
* * ' ^ ijeid 

words  fpoken  deliberately  behind  his  back.  iFthe  colloquium 


alledgedbe  neceffary  to  maintain  the  atlion,  it  muft  be  proved ; 
as  where  words  are  laid  to  be  fpoken  of  one  with  refpedl  to  Savage  W 
his  office  or  trade.  So  if  it  be  laid  that  the  defendant  in 

Si^ik.  604, 

ciaufa  ecckjiee  Litchfield  fpoke  the  words,  it  has  been  holden  I’ci  Denton  j 
that  the  place  not  being  laid  as  a Venus,  but  as  a Defcripiion 
of  th?  offence,  it  is  a circumftance  that  muft  be  proved;  but 
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if  the  words  are  laid  to  be  fpoken  before  A.  and  others,  it  is 
fufficient  to  prove  .them  fpoken  in  the  prefence  of  others  only, 
loan  information  for  a libel  in  fetting  forth  a fentence,  the 
word  (nor)  was  inferted  for  (not)  but  thefenfe  was  not  thereby 
altered  j upon  not  guilty  and  a fpecial  verdi(9:,  the  court  faid 
Cujus  quldem  tenor  imports  a true  copy.  2.  This  was  not  a te- 
nor by  reafon  of  the  variance.  3.  There  is  a difference  between 
words  fpoken  and  written  ; of  the  former  there  could  not  be  a 
tenor,  for  want  of  an  original  to  compare  them  with;  and 
therefore  where  one  declares  for  words  fpoken,  variance  in 
the  omiHion  or  addition  of  a word  is  not  material,  if  fo  many 
of  the  words  be  proved  and  found  as  are  in  themfclves  atlion- 
able  : And  per  Hoh^  there  are  two  ways  of  deferibing  a libel 
or  other  writing  in  pleading;  by  the  words,  or  the  fenfe ; 
by  the  words,  as  if  you  declare  Cujus  tenor  fequitur,  and  there 
if  you  vary  it  is  fatal : By  the  fenfe,  that  the  defendant  made 
a writing,  and  therein  faid  fo  and  fo;  in  whicn  cafe,  exadl- 
nefs  of  words  is  not  fo  material. 

And  note,  that  it  has  been  holden,  that  proof  of  a libel  be- 
ing fold  in  a (hop  by  a fervant,  though  the  owner  know  no- 
thing of  the  contents,  or  of  its  coming  in  or  going  out,  is  fuf- 
ficient to  convitSl:  the  owner  of  the  fliop.  In  Lah  and  King^ 
(which  was  an  action  for  printing  a libel)  it  was  holden  that 
an  action  would  not  lie  for  printing  a petition  to  parliament, 
and  delivering  it  to  the  members,  it  being  agreeable  to  the 
courfe  and  proceedings  in  parliament.  And  Cutler  and  Dixon^ 
4 Co.  14.  is  to  the  S.  P.  But  where  Owood  exhibited  a bill  in 
the  Star-chamber  againft  Sir  R Buckley,  and  charged  him  with 
divers  matters  examinable  in  the  faid  court,  and  furthei  that 
he  was  a maintainer  of  pirates  and  murderers,  and  a procurer 
of  piracies  and  murders,  It  was  holden  that  an  a£lion  Jay  for 
the  words  not  examinable  in  the  faid  court, 

N.  B.  If  A.  fend  a libel  to  London  to  be  printed  and  pub- 
lifhed.  It  Is  his  adl  in  London,  if  the  publication  be  there. 

If  an  action  be  brought  for  words  that  are  not  in  ihem- 
felves  atSlionable,  if  the  plaintiff  do  not  prove  the  fpecial  da- 
mage laid  in  the  declaration,  he  mull  be  nonfuited,  becaufe 
the  fpecial  damge  is  the  gift  of  the  adtion  ; but  where  the 
words  are  of  themfelves  a«SionabIe,  if  the  words  be  proved  the 
Jury  muft  find  for  the  plaintiff,  though  no  fpecial  damage  be 
proved, 
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But  though  the  words  be  in  themfelves  actionable,  yet  the 
plaintifr  is  not  at  liberty  to  give  evidence  of  any  lofs  or  in- 
jury he  has  fuftained  by  the  fpeaking  of  them,  unlcfs  it  be 
fpecially  laid  in  the  declaration. 

And  where  he  has  once  recovered  damages,  he  cannot  after 
bring  an  a£tion  for  any  other  fpecial  damage,  whether  the 
words  be  in  themfelves  acltonable  or  not:  But  though  he 
cannot  give  evidence  of  any  lofs  or  injury  not  laid  in  the  de- 
claration, yet  after  he  has  proved  the  words  as  laid,  he  may 
give  evidence  of  other  exprelf  one  made  ufe  of  by  the  de- 
fendant, as  a proof  of  his  ill  will  towards  him. 

In  an  adlion  for  words  per  quod  matrim&nium  amijit  with  'J. 
5.  for  the  defendant  it  was  proved  that  y.  5.  was  the  plain- 
tilFs  aunt,  and  therefore  could  not  marry  him;  but  per  Raymond 
and  Withens^  the  right  of  the  marriage  ftiall  not  now  be  tried ; 
it  is  fufBcient  that  they  intended  to  marry,  and  that  the  wo- 
man for  that  caufe  refufed  : *Tamen  ^ Whether  fuch  deter- 
naination  can  be  fupporied  by  any  principle  of  law  ? 

If  an  a^lion  be  brought  fur  calling  the  plaintiil’s  wife  a 
bawd,  per  quad  y.  S.  has  left  off  coming  to  the  houfe,  the 
fpecial  damage  being  the  gift  of  the  a<5lion,  it  ought  not  to 
be  laid  ad  damnum  ipforum  ; but  where  the  a£Iion  is  brought 
for  words  in'  themfelves  actionable,  and  no  fpecial  damage 
laid,  there  fuch  conclufion  is  right,  for  the  action  furvives  : 
And  «fi/<r,Tha t fay i 11  g general ]y,p«-y;<«ifevcra!  perfonsleft  his 
houfe,  without  naming  any,  is  not  laying  a fpecial  damage. 

In  an  action  for  thefe  words,  “ You  are  a thief,  and  I will 
prove  you  fo The  plaintiff  declared,  that  by  reafon  of  thefe 
words,  one  John  Merry ^ and  divers  other  perfons,  who  were 
his  cuftomers,  left  oH  dealing  with  him.  Upon  the  trial  the 
plaintifF proved  the  words,  and  the  fpecial  damage  as  to  Merry^ 
and  would  have  gone  on  as  to  the  ochers  : Hut  per  Ray^ 
mendCh.  Juft. — Where  the  words  are  not  adtionabje,  but  the 
fpecial  damage  is  the  gift  of  ih?  adfion,  this  fort  of  evidence 
is  allowed,  thopgh  the  particular  inftances  of  fuch  damages 
are  not  fpecified  in  the  declaration  ; but  where  the  words  are 
a£lion.ibJe,  particular  inftances  of  fuch  damages  ftall  not  be 
^iven  in  evidence,  untefs  particularized  in  the  declaration. 
However,  he  admitted  the  plaintiff  to  give  general  evidence 
of  the  lofs  of  cuftomers  : But  modern  practice  does  not  feem 
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Where  words  are  fpoken  in  confidence  and  without  malice, 
no  a£Uon  lies ; iherefore  where  yt  a fervant,  brought  an  ac- 
tion againft  her  former  miftrefsfor  faying  to  a lady  who  came 
to  inquire  for  the  plaintiff’s  character,  that  fhe  wasfaucy  and 
impertinent,  and  often  lay  out  of  her  own  bed  ; butwas  a clean 
girl,  and  could  do  her  work  well ; though  the  plaintiff  prov- 
ed that  fhe  was  by  this  means  prevented  from  gettiitg’a  place ; 
yet,  per  Lord  JAansjield^  this  is  not  to  be  confidered  as  an  ac- 
tion in  the  common  way  for  defamation  by  woriis  j but  that 
the  gift  of  it  muft  be  mali«  e,  which  is  not  implied  from  the 
occafion  of  fpeaking,  but  ftiould  be  directly  prov.cd.  That  it 
was  a confidential  declaration,  and  ought  not  to  have  been  dif- 
clofed.  But  if  without  ground,  and  purely  to  defame,  afaife 
chara£ler  fhould  be  given,  it  would  be  a proper  ground  for 
an  a£tion. 

So  in  an  action  for  faying  of  the  plaintiff,  who  was  a tradef* 
man,  “ He  cannot  Hand  it  Jong,  he  will  be  a bankrupt  foon }” 
where  fpecial  damage  was  laid  in  the  declaration,  viz.  That 
one  Lane  refufed  to  truft  the  piaintiff  for  a hoife:  Lane^i  the 
perfon  named  in  the  declaration,  was  the  only  witneis  called 
for  the  plaintiff 3 and  it  appearing  on  his  evidence,  that  the 
words  were  not  fpoken  malicioully,  but  in  confidence  and 
friendfhip  to  Lane,  and  by  way  of  warning  to  him,  and*  that 
in  coiifequenee  of  that  advice  he  did  not  truft  the  plaintiff 
with  the  horfe . PraitQ.  J.  dire£led  the  jury,  that  tht'ugh 
the  words  were  otherw'ife  adiionahle;  yet  if  they  fhould  he  of 
opinion,  that  the  words  were  not  fpoken  out  of  malice,  but 
in  the  manner  before  mentioned,  they  ought  to  find  the  de- 
fendant not  guilty  i and  they  did  fo  accordingly. 

After  verdict  for  the  plaintiff,  and  damages  intire,  where 
fome  of  the  words  are  not  actionable,  the  court  on  motion 
will  grant  a venire  facias  de  mvo  on  payment  of  cofts,  that  the 
plaintiff  may  fever  his  damages. 

But  if  the  words  be  in  one  count,  the  court  will  intend 
that  fuch  as  are  not  acfionable  were  added  only  to  fhew  the 
[ malice  of  the  party,  qnd  that  the  damages  were  given  for 
^ what  were  actionable!! 

The  defencfaiit  may  juftify  in  an  action  of  Scandalum  Mag- 
natum,  or  for  a libel,  the  fame  as  in  a common  action  of  Han- 
der J and  therefore  it  is  not  neceffary  in  either  cafe  for  the  plain- 
tiff to  aver,  that  the  words  or  charge  are  not  true,  for  that  is 
fupplied  by  the  allegation  that  the  defendant  fpake  or  publifhed 
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them  falfly  and  malicioufly,  and  it  lies,  upon  the  defendant 
to  plead  that  the  fa£l  was  true  by  way  of  juftification  ; and  he 
cannot  properly  give  the  truth  of  the  fa£t  in  evidence  upon  not 
guilty  in  an  aftton  for  words,  otherwife  than  in  mitigation 
of  damages,  and  that  too  under  many  reftridlions  ; as  where 
the  w'ords  amount  to  a charge  of  felony  or  treafon,  for  this 
brings  no  inconvenience  on  the  defendant,  who  may  plead 
it  in  bar,  and  then  the  time  mutf  be  afeertained,  which  might 
enable  the  plaintiff  to  give  contrary  proof,  or  to  reply  feveral 
things,  of  which  he  would  lofe  the  benefit  on  the  general 
ifitiej  but  in  fuch  cafe  the  defendant  may  give  in  evidegee  the 
manner  and  occafion  of  fpeaking  the  words  in  mitigation  j and 
if  the  wofJs  were  fpoken  through  forrow  and  concern,  and 
not  maliciouily,  the  plaintiff  {hall  be  nonfuited;  fo  he  may 
give  in  evidence  a confeJEon  of  the  plaintiff  of  his  being  an 
acceffary,  for  he  could  not  plead  that  in  bar;  befides  a con- 
feffionln  the  cafe  of  a wttnefsmay  be  given  in  evidence;  though 
you  cannot  give  in  evidence  any  particular  crime  that  he  has 
committed,  but  only  general  charadler.  So  where  the  words 
import  a general  charge  of  a crime  not  capital,  the  defendant 
will  .not  be  permitted  to  give  the  truth  in  evidence;  as  where 
the  words  were  “ Thou  preacheft  nothing  but  lies  in  the  pul- 
pit but  if  the  words  charge  a particular  crime  upon  the  plain- 
tiff', which  is  not  capital,  ex.gr,  adultery  with  J.  S.  it  has  been 
holden  that  the  defendant  may  give  that  in  evidence  in  mitiga- 
tion of  damages  ; though  he  cannot  give  in  evidence  the  com- 
miflionofa  likecri'me  with  any  other. — However  in  XJndervjeod 
and  Pfirks,  Lee  Ch.  Juft,  faid  it  was  now  « general  rule  not  to 
fuffer  the  truth  of  the  words  to  be  given  in  evidence  on  not 
guilty  in  any  cafe. 

In  the  cafe  of  the  King  and  etaker^  which  was  an  information 
againft  the  defendant,  for  publilhing  a libel  againftMr.  Swinion 
oi  IV adham  college,  Ojcow  , accufinghinioffoJomiticalpraclices, 
Lee  Ch,  Juft,  refufed  to  let  the  defendant  give  evidence  of  his 
reafons  for  doing  it,  mz.  That  the  fuppufed  pathic  told  him  fo; 
for  he  faid  the  only  cjuefiion  was.  Whether  the  defendant  were 
guilty  of  printing  and  publifiiing  the  libel ; and  though  it  be 
offered  by  way  of  mitigation  only,  yet  in  fact  it  amounts  to  a 
juftification  ; and  it  has  always  been  holden  that  the  truth  of  a 
libel  cannot  be  given  in  evidence  by  way  of  juftification;  be- 
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caufe  if  the  perfon  charged  with  any  crime  be  guilty,  he  ought 
to  be  proceeded  againfl  in  a legal  wayj  and  not  reflected  upon 
in  this  manner. 

However,  where  the  plaintiff  having  brought  an  a6iioii 
againft  the  defendant  for  faying,  “He  was  a buggercr,  and 
that  he  caught  him  in  the  fa6t,”  after  proving  the  words, 
gave  in  evidence  the  defendant’s  faying  at  another  time,  that 

He  was  guilty  of  fodomitical  prailices.”  Mr.  Juft  ice  Bur- 
net, upon  confidering  the  cafe  oi Smith  and  Richardfon,  permit- 
ted the  defendant  to  give  in  evidence  the  truth  of  thofewords, 
for  the  adlion  not  being  brought  for  fpeaking  them,  the  de- 
fendant had  no  opportunity  of  pleading  that  they  were  true; 
and  therefore,  as  the  plaintiff  has  proved  the  fpealcing  of 
them  in  aggravation,  the  defendant  ought  to  be  permitted  to 
fhew  they  were  true  in  mitigation. 

Xhe  defendant  may  by  way  of  juftification  plead  that  the 
words  were  fpoken  by  him  as  counfel  in  a caufe,  and  that  they 
were  pertinent  to  the  matter  in  queftion  ; or  he  may  juftify  the 
fpeaking  of  them  through  concern,  or  the  reading  of  them  as  a 
ftory  out  of  a hiftory  ; or  he  may  fhew  by  the  ^alogue,  that 
they  were  fpoken  in  a feofe  not  delamatory ; or  he  may  give 
thefe  matters  in  evidence  upon  the  general  iffue,  for  they  prove 
him  not  guilty  of  the  words  malicioufly.  But  in  an  at^ion 
brought  by  the  mafter  of  a fliip  againfl:  a merchant  at  Brijhl, 

for  faying  his  veffel  was  feized  and  he  put  into  prifon  at 

for  running  corn.  Lord  Ch.  Juft  Lee  held,  that  proof  of  the 
defendant’s  having  heard  it  read  out  of  a letter,  and  that  he 
on[y^  reported  the  ftory,  was  no  juftification  ; but  that  every 
perfon  v-^as  anfwerablc  for  the  flander  he  reported  of  another, 
and  the  jury  accordingly  gave  150/.  damages. 

Note,  If  the  juftification  be  local,  as  that  be  fiole  plate 
at  Oxau,  the  trial  ought  regularly  to  be  in  the  fame  county  in 
which  the  juftification  arifes.  But  this  would  be  aided  aftef 
a verdict  by  16  tsr  ly  Car.  2.  c.  8. 

Note,  By  21  Jac.  i.  f.  i6.  if  the  damages  be  under  aQ  s, 
the  plaintift  ftiall  have  no  more  cofts  than  damages;  but  it 
has  been  faid,  that  the  jury  are  not  bound  by  this  ftatute, 
and  therefore  may  give  lO/.  cofts  where  they  gave  but  \0(K 
damage,  flowcver  it  docs  not  extend  to  fuch  cafes,  where  the 
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confequential  damage  Is  the  gift  of  the  action  j as  for  calling 
a woman  whore  fer  quod  fhe  loft  her  cuftomers. — So  for  cal- 
ling a man  thief,  and  cauling  him  to  be  arrefted,  if  the  de- 
fendant be  found  guilty  of  both. 

But  it  has  been  holden,  that  where  the  words  are  of  them- 
felves  actionable,  and  fpecial  damages  are  laid  by  way  of 
aggravation,  though  they  be  proved,  yet  if  the  damages  reco- 
vered are  under  40  j.  there  fhall  be  no  more  cofts  than  dama- 
ges; for  it  is  properly  an  aCtion  for  words  within  the  fta- 
tute  21  'Jac.  I.  f.  1 6. 

By  the  fame  ftatute,  the  aCtion  muft  be  commenced  in  two 
years  after  the  words  fpoken  ; but  note,  this  does  not  extend  to 
Scandaium Magnatum^  nor  to  cafes  where  the  fpecial  damage  is 
the  gift  of  the  aClion.  But  where  the  words  are  of  ihemfelves 
actionable,  fpecial  damage  will  not  take  them  out  of  the 
ftatute. 


CHAPTER  II. 

Of  Malicious  Profecutions. 

IN  many  cafes  an  aClion  will  lie  for  a malicious  proftcution : 
however  ihereis  a great  difference  between  a civilfui  land  an 
indictment.  It  is  not  adionable  to  bring  an  aCtion  though  there 
be  no  good  ground  for  it,  becaufe  it  is  a claim  of  right,  and  the 
plaintiff  finds  pledges  to  profecute,  and  is  amerciable 
clamore^  and  is  liable  to  cofts ; but  an  aCf  ion  on  the  cafe  will  lie 
for  luing  the  plaintiff  in  the  fpiritual  court  Jim  aliqud  CGufa^  and 
cauftng  him  to  be  excommunicated  falfeyfraudulenter  et  maliiiofey 
withoutgivinghimany  notice,  lie  was  put  to  great  cofts. 

If  a man  fue  in  the  fpiritual  court  for  a matter  which  appears  by 
his  libel  not  to  be  fuable  there,  and  over  which  that  court  has 
no  jurifdidton,  an  acfion  on  the  cafe  will  lie ; for  it  Is  a fult 
for  vexation  : but  not  if  the  fuit  be  for  a thing  demandable 
there  by  any  thing  which  appears  by  the  libel,  and  barred  only 
by  the  defendant’s  plea  or  by  collateral  matter ; as  where  infti- 
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tuted  for  tithe  of  wood,  which  Is  timber.  So  an  ai5lion  will 
lie  if  one  who  has  a caufe  of  adionto  a ftnall  fum,  or  has  no 
caufe  of  a£lioii  at  all,  malicioufly  fue  the  plaintiff,  with  intent 
to  imprifon  him  for  want  of  bail,  or  do  him  fome  fpeciai  preju- 
dice; but  then  it  is  not  enough  lodeclare  generally,  but  he  muft 
fhew  the  fpeciai  grievance;  he  muft  fet  out,  that  being  in- 
debted to  the  defendant  in  fo  much,  he  fued  out  fuch  a writ 
for  fo  much  more,  on  pufpofe  to  hold  him  to  bail.  And  if 
the  w'rit  be  not  returned,  he  inufl  have  a rule  on  the  fhenff  to 
return  it,  that  he  may  have  it  to  give  in  evidence.  But  if  a 
ft  ranger  procure  another  to  fue  me  caufelefsly,  I may  have  an 
aiSlion  againft  him  generally. 

Water er  brought  an  action  on  the  cafe  againft  Freeman  for 
fuing  a fecond Jieri faciasy  and  having  his  goods  taken  iti  execu- 
tion thereupon,  after  goods  taken  upon  a former fierifudas.  I’be 
defendant  having  been  found  guilty  moved  in  arreft  of  judg- 
ment, becaufe  it  was  a legal  fuit.  /faiur/Ch.  Juft,  delivered  the 
opinion  of  ihe  court  for  the  plain  tiff,  butfaid,  if  the  defendanibad 
not  knatxm  of  the  cartle  lirft  taken,  he  had  not  been  liable  to  the 
aclion;  but  now  to  the  main  poi  nt  (fays  Lord  i/aAor/)  We  hold 
that  if  a man  bring  an  aftion  upon  a Life  furmlfe  in  a proper 
court,  he  cannot  bring  an  aftion  againft  him  and  charge  him 
with  it  as  a fault  diredlly,  as  if  the  fuit  itfelf  was  a wrongful  a£i; 
and  cited  43  E.  3.  33.  The  plaintiff  brought  an  action  of  falle 
Imprifonment,  the  defendant  pleaded  that  he  caufed  him  to  be 
imprtfoned  uponaftatute;  the  plaintiff  replied,  there  was  a day 
given  upon  defeafance  to  pay,  and  that  he  paid  before  the  day; 
and  yet  it  was  ruled  againft  the  plaintiff,  becaufe  he  was  impri- 
foned  by  due  courfe  of  law, — But  on  the  contrary,  if  you  charge 
me  with  a crime  in  a court  no  way  capable  of  the  caufe,  Ifliall 
have  an  BiStion  for  it.  4 Co.  14.  So  if  a man  fue  me  in  the  fpi- 
ritual  court  for  a mere  temporal  caufe, — Now  to  the  principal 
cafe;  if  a man  fue  me  in  a proper  court,  yet  if  his  fuit  be  utterly 
without  ground  of  truth,  and  that  certainly  known  to  himfelfy  I 
may  have  cafe  againft  him,  for  the  undue  vexation  and  damage 
that  he  putteth  me  untoby  hisill  pradfice.  But  two  cautions  are 
tobe  obferved  to  maintain  ail  ions  in  thefe  cafes,  i.  The  newac- 
tion  muft  not  be  brought  before  the  firft  be  determined;  becaufe 
till  then  it  cannot  appear  that  the  firft  was  unjuft.  2. That  there 
muft  be  not  only  a thing  done  amifs,  but  alfoa  damage,  either 
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already  fallen  upon  the  party  or  elfe  inevitable  j and  therefore  if 
a man  forge  a bond  in  my  name,  I can  have  no  action  till  I 
am  fued  upon  it. 

Cafe  for  that  the  defendant  machinans  to  deprive  him  of  his 
liberty,  abfque  aliqua  probabili  caufa  profecutus  fuit  quoddam  breve 
de  privilegio  out  of  the  court  of  C.  B.  and  after  he  had  put  in  an 
appearance,  that  the  defendant  knowing  he  had  no  probable 
caufe  fufFered  himfelf  to  be  nonfuited.  After  verdi<9:  on  not 
guilty,  it  was  moved  in  arreft  of  judgment,  that  the  aiSlion 
would  not  lie.  North  Ch.  Juft,  faid  the  contrary  is  adjudged  in 
Hob.  266.  and  that  upon  good  reafon,andit  is  in  the  difcretion 
of  the  judge  to  direftthe  jury,  if  there  be  manifeft  proof  that 
there  is  no  caufe  of  action  ; and  Ellis  faid,  that  the  caufe  was 
tried  before  him,  and  that  it  was  apparent  the  fuit  was  merely 
vexatious. 

If  a man  be  falfcly  and  malicioufly  indicfted  of  any  crime,  that 
may  prejudice  his  fame  and  reputation,  he  may  bring  his  adlion. 
So  if  he  be  indi6led  of  a crime  that  fubjedls  him  to  peril  of  life 
or  liberty.  So  though  it  touch  neither  his  fame  nor  liberty; 
for  it  is  injurious  to  his  property  by  putting  hi.m  to  a needlefs 
cxpence.  And  the  a£lion  may  be  brought  as  well  againft  one 
who  procures  others  to  indi£f,  as  againft  the  profecutor. 

Where  a man  is  falfely  and  malicioufly  indi<Sed  of  a crime 
which  hurts  his  fame,  and  which  is  a fcandal  to  him,  though 
the  indi£lmentbe  infufficient,  or  an  ignoramus  found;  yet  an 
action  lies  for  the  flander,  becaufethemifchicfof  that  iseffetSled. 
So  if  it  endangered  his  liberty,  and  he  wereaffually  imprifoned; 
though  it  has  been  faid  to  be  otherwife,  where  it  only  concerns 
hisproperty ; for  he  cannot  fuffer  in  that  in  either  of  thofe  cafes. 
But  this  diverfity  between  a malicious  profecution  upon  a good 
indictment,  and  a bad  one  has  been  denied ; and  it  is  now  hol- 
den  that  an  aCtion  will  lie  as  well  for  damage  by  expence,  as 
by  fcandal  or  imprifonment,  though  the  indictment  be  infuffi- 
cient; and  therefore  it  may  be  brought  by  a hulband  for  the 
expence  of  defending  his  wife. 

The  plaintiff  muft  produce  and  prove  a copy  of  the  acquittal 
on  record,  and  the  fubftance  of  the  evidence  given  on  the  in- 
dictment is  material,  and  the  charges  of  the  acquittal,  and  the 
circumftances  which  (hev/  the  profecution  was  malicious  and 
without  probable  caufe;  he  may  likewife  give  in  evidence  the 
circumftances  of  the  defendant,  in  order  to  increafe  the  da- 
mages. 
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In  an  action  for  malictoufly  holding  to  bail,  the  coutt 
held  ift.  that  it  was  not  necefl'ary  to  prove  that  there  was 
any  affidavit  to  hold  to  bait,  for  the  iiidorfement  on  the  writ 
is  fufficient:  adly.  that  if  the  declaration  had  averred  that 
fuch  an  affidavit  had  been  made,  an  office  copy  of  it  would 
have  been  fufficient.  But  if  it  were  Bated  to  have  been 
made  by  the  defendant  himfelf,  perhaps  the  original  affidavit 
muft  be  produced  and  proved. 

If  the  action  be  brought  againft  feveral,  and  one  only  be 
found  guilty,  it  is  fufficient ; for  there  is  a great  difference  be- 
tween this  ailion  on  the  cafe  in  nature  of  a confpiracyj  and 
a writ  of  confpiracy  at  common  law ; for  in  this  cafe  the 
damage  fuffained  is  the  ground  of  the  aclioti. 

He  that  gets  off  upon  a mn  ptoi  does  Jiot  get  oft'  at  all  on  the 
merits  of  the  caufe  i and  to  maintain  a confpiracy,  it  is  necef- 
fary  to  lay  and  prove  an  acquittal ; and  therefore  a nolle  projeqm 
will  not  maintain  the  declaration,  but  if  he  plead  not  guilty, 
and  the  attorney  general  confefs  it,  that  will  do. 

The  defendant's  name  upon  the  back  of  the  bill  is  a fufficient 
evidence,  and  the  beft  of  the  defendant's  being  fworn  to  the 
bill  : but  it  may  be  proved  that  he  was  a witnels  without  hav- 
ing the  bill ; but  a perfon’s  name  being  indorfed  on  the  iiidiift- 
ment,  is  no  evidence  of  bts  being  a profecutor. 

But  though  an  action  do  lie  for  a malicious  profecution,  yet  it 
is  not  to  be  favoured ; and  therefore  if  the  indiftment  be  found 
by  the  grand  jury,  the  defendant  fhall  not  be  obliged  to  ftiewa 
probable  caufe  : but  it  fhall  lie  upon  the  plaintiff  to  prove 
exprefs  malice. 

The  adlion  ought  not  to  be  maintained  without  rank  and 
exprefs  malice  and  iniquity.  The  grounds  of  it  are,  on  the 
plaintiff's  tide,  innocence  ; on  the  defendant's,  malice. 

However,  as  it  may  come  to  be  left  to  a jury,  it  is  advife- 
able  for  the  defendant  to  give  proof  of  a probable  caufe,  if  he 
be  capable  of  doing  it;  and  for  this  purpofe  proof  of  the  evi- 
dence given  by  the  defendant  on  the  indictment  is  good. 
And  where  the  facts  lie  in  the  knowledge  of  the  defendant 
himfelf,  he  muft  fltevv  a probable  caufe,  tho’  the  iiididment 
be  found  by  the  grand  jury,  or  the  plaintiff  fhall  recover 
without  proving  cxprels  malice. 

If  the  plaintiff  do  prove  malice,  yet  if  the  defendant  fhew  a 
probable  caufe,  he  fhall  have  a verdict,  and  the  judge,  not  the 
jury,  is  to  determine  whether  he  had  a probable  caufe;  and 
therefore,  where  the  plaintiff'  having  brought  an  aftion  againft  ' 
the  defendant  for  a malicious  profecution  for  perjury  obtained 
a verdict,  upon  a motion  for  a new  trial  the  court  fet  itafide 
(it  appearing  upon  the  report  of  the  judge,  that  there  was  a 
probable  caufe)  not  as  a verdift  againft  evidence,  but  as  a 
verdict  againft  law. 
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When  the  a£lion  is  for  a malicious  profecution  for  felony^ 
the  fir  ft  part  of  the  defendant’s  defence  muft  be  to  prove  a 
felony  committed  \ and  therefore  if  nobody  were  by  at  the 
time  of  the  fuppofed  felony  but  the  defendant  or  his  wife^  their 
oath  at  the  trial  of  the  indi£lment  may  be  given  in  evidence 
to  prove  the  felony. 

In  an  3<3:ion  for  a malicious  profecution  againfi;  the  profecu- 
tor  andthejuftice  of  peace  who  committed  the  plaintiff,  the  ju> 
rygave  200/,  againftthe  profecutor,  and  20/.  againft  the  juf- 
tice;  and  King  Chief  Juftice  ordered  the  verdi^I  to  be  fo  taken. 
But  in  Lowfieldz'oA  Bankcroft^  'Trin.  5 Geo.  2.  Lord  Raymond  m 
the  like  a£Uon,  where  the  jury  would  have  given  800 /•  againft 
one  and  100/.  againft  each  of  the  other  three,  faid  it  could 
not  be  done,  and  there  was  a verdict  againft  all  for  1x00/. 
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CHAPTER  III. 


Of  Aflault  and  Battery. 


IN  treating  of  the  a<ftIon  of  affault  and  battery,  it  will  be  ne* 
celTary  to  fee  what  the  law  looks  upon  as  fuch.  And  firft, 
an  aflault  is  an  attempt  or  offer  by  force  or  violence,  to  do  a 
corporal  hurt  to  another,  as  by  pointing  a pitchfork  at  him, 
when  ftanding  within  reach;  prefenting  a gun  at  him;  draw- 
ing a fword,  and  waving  it  in  a menacing  manner,  But 
no  words  can  amount  to  an  aflault,  though  perhaps  they  may 
in  fottie  cafes  ferve  to  explain  a doubtful  a^Iion;  as  if  a man 
were  to  lay  his  hand  upon  his  fword,  and  fay,  “if  it  were 
not  aflize  time,  he  would  not  take  fuch  language:”  Thefc 
words  would  prevent  the  aiffion  from  being  conflrued  to  be 
an  aflault,  becaufe  they  fhew  he  had  no  intent  to  do  him  any 
corpora!  hurt  at  that  time.  Secondly,  a battery,  which  always 
includes  an  aflault,  is  the  affual  doing  an  injury,  be  it  ever  fo 
fmall,  in  an  angry, or  revengeful,  or  rude, or  infolent  manner ; 
as  by  fpitting  in  his  face,  or  violently  juftling  him  out  of  the 
way.  But  if  two  by  confent  play  at  cudgels,  and  one  hurt 
the  other,  it  is  no  battery;  fo  if  one  foldier  hurt  another  in 
exercife;  but,  if  he  plead  it,  he  muft  fet  forth  the  circumftances, 
fo  as  to  make  it  appear  to  the  court,  that  it  was  inevitable,  and 
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that  he  committed  no  negligence  to  give  occafton  to  the  hurt! 
for  it  is  not  enough  to  fay,  that  he  did  it  cajualiter  et  per  infsr~ 
tunium^  contra  voluniattm  fuam^  for  no  man  fhal!  be  excufed  a 
trefpafs,  unlefs  it  may  be  jtiftthed  intirely  without  his  default}* 
and  therefore  it  has  been  holden,  that  an  action  lay  where  the 
plaintiff,  ftanding  by  to  fee  the  defendant  uncock  his  gun,  was 
accidentally  wounded.  Trin.  10  Gw.  i.  Underwood  and  Hewjon 
per  Fortefeue  and  Ray.mondy  in  Midd.  Str,  596. 

And  much  more,  if  a man  wantonly  do  an  a£t  by  which  an- 
other man  is  hurt;  as  by  puftiing  a drunken  man,  he  will  be 
anfwerable  in  an  a^ion  of  a/fault  and  battery,  but  if  he  intend 
doing  a right  a^,  as  to  alnil  fuch  drunken  man,  or  prevent 
him  from  going  along  the  ftreet  without  help,  and  in  fo 
doing,  an  hurt  do  enfue,  he  will  not  be  anfwerable. 

Where  by  afudden  fright  a horfe  runs  away  with  his  rider, 
and  runs  againft  a man,  it  is  no  battery;  and  may  be  given  in 
evidence  on  the  general  ifliie ; but  if  it  were  occafioned  by  any 
one  whipping  the  horfe,  fuch  perfon  would  certainly  be  liable 
in  an  aflion  upon  the  cafe  ; and,  quare^  in  the  other  cafe,  U the 
plaintilF  were  to  prove  that  the  horfe  had  been  ufed  to  run 
away  with  his  rider,  for  in  fuch  cafe  the  rider  is  not  free 
from  blame. 

The  plaintiff  cannot  give  in  evidence  a convi£fcron  at  the  fuit 
of  the  king  for  the  fame  battery ; for  it  is  a general  rule,  that  no 
record  of  convi(ftion  or  verdi£lfhall  be  given  in  evidence,  but 
fuch  whereof  the  benefit  may  be  mutual,  viz.  fuch  wh  reof  the 
defendant,  as  well  as  plaintiff,  might  have  made  ufe,  and  given 
in  evidence  in  cafe  it  had  made  for  him. 

In  an  a£lion  of  affault  and  battery,  Mr.  ferjeant  Howard 
would  have  proved  that  the  plaintiff  and  the  defendant  fought 
by  confent,  and  infifted  that  this  was  evidence  on  the  general 
iffue  in  bar  of  the  aflion,  for  volenti  non  jit  injuria.  But 
Parker  Chief  Baron  denied  it,  and  faid,  the  fighting  being  un- 
lawful, the  confent  of  the  plaintiff  to  fight  (if  proved)  would 
be  no  bar  to  his  a£Hon,  and  that  he  was  intitled  to  a verdict 
for  the  injury  done  him;  and  cited  Winch.  49.  2 Lev.  174.  and 
WcbbznA  Bijhop  at  Gloucejier  Lem  AJJizee  1731,  before  Lord 
Ch.  Baron  Reynoldsy  where  in  an  a<3;ion  for  five  guineas  on  a 
boxing- match,  the  judge  held  it  an  illegal  con  fide  ration,  and 
the  plaintiff  was  nonfuited.  Comb.  218.  Matthew  and  Ollertont 
where  it  was  faid,  that  if  a man  licenfe  another  to  beat  him, 
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fuch  licence  is  volt!,  beGaufe  it  is  againft  ilie  peace ; and  there- 
upon the  plaintifF  had  a verdict,  and  30^.  damages. 

There  arc  three  forts  of  defence  to  this  action. 

1.  Inftciation. 

2.  Matter  of  cxcufe. 

3.  juftiheation. 

Init  iation  is  the  denying  of  the  fa^t,  and  that  can  only  be 
by  pleading  the  general  iffue,  ws.  not  guilty.  On  which 
plea  in  genera!,  matter  of  iuftification  cannot  be  given  in 
evidence  in  mitigation  of  damages.  Uat  where  an  adlion 
v.'as  brought  againU  the  captain  of  a fhip,  wdio  pleaded  not 
guilty,  the  defendant  crofs  examined  the  plaintiff’s  witr.efs 
as  to  expreflions  uled  by  the  plaintiff,  which  would  have 
juffihed  the  imprifur.ment,  they  tending  to  raife  mutiny  and 
difobcdience ; ant!  though  it  was  obje£fed  to  by  the  plaintiff, 
the  evidence  of  what  was  fiid  by  him  at  the  time  ' f the  im- 
priibnment  v/as  received  in  mitigation  of  damages  For 
every  thing  w'hich  paffed  at  that  time  is  p.irt  of  the  tranfaclion 
on  which  the  plaintiff’s  aifion  is  founded;  and  he  could  no£ 
be  furprixed  by  this  evidence. 

Matter  of  excufe  is  an  admiiTion  of  the  faef  ; but  favlng  it 
ivas  done  accidentally,  and  without  any  default  in  the  defen- 
dant; and  that  (as  I have  already  faid)  may  be  elthei  pleaded 
or  given  in  evidence  on  the  general  iffue. 

Juftification  is  an  infifting  upon  fomething  that  rtiade  it  law- 
ful for  him  to  do  the  fa£f  laid  to  his  charge;  it  is  therefore  to 
be  feen  what  is  fufficient  matter  of  juftification.  The  moft 
general  matter  of  juftification  is,  that  the  plaintiff  made  the 
firft  aflault,  ant!  if  iflue  be  joined  thereupon,  the  defendant 
may  prove  an  aflault  on  any  day  before  the  aciionbroughl;  and 
the  plaintiff  cannot  give  in  evidence  a battery  at  another  day, 
or  at  another  time  in  the  fame  day,  without  a novel  aflign- 
ment,  which  muft  ftate  the  battery  to  be  on  the  fame  day 
mentioned  in  the  declaration,  ell'e  it  will  be  a departure ; 
though  on  fuch  novel  alTignment  he  may  give  in  evidence  a 
battery  at  any  other  day,  the  fame  as  he  might  if  the  defendant 
had  pleaded  not  guilty  to  the  declaration;  but  as  the  common 
way  is  for  the  plaintiff  to  have  two  or  three  counts  in  his  de- 
claration, fo  that  the  defendant  is  under  a neccflity  of  pleading 
the  general  iflue  to  fome  of  them  (for  if  he  juOify  two  he  ad- 
mits two,  and  confequeiuly,  unlefs  he  can  prove  two  juftifica- 
tions,  muft  have  a verdict  againft  him)  he  may  prove  another 
battery  without  being  put  to  make  a novel  affignnient. 

The  memorandum  was  generally  of  Mkhadmat  term,  and 
the  fafif  on  fan  ajfault  was  proved  on  a day  within  the  term, 
and  on  a cafe  made,  the  court  held  it  well  enough;  for  the 
plaintiff  need  have  given  no  evidence  on  this  plea,  unlefs  to 
aggravate  damages,  and  the  court  will  not  nonfuit  him,  bc- 
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caufc  It  is  amendable  by  a new  bill.  Ami  if  ibis  had  comt 
out  on  the  defendant’s  evidence,  who  had  otherwife  proved 
his  plea,  he  ought  to  have  a verdtil,  unlefs  the  plsinti'ft' prove 
another  battery  previous,  which  in  fuch  cafe  ought  to  be 
deemed  the  foundation  of  the  action. 

If  the  defendant  prove  that  the  plaiptitF  firfi:  lifted  up  his 
ftaff,  and  offered  to  ftrike  him,  it  is  a fufiicieiu  affaulttojuf- 
tify  his  ftriking;  the  plaintilF,  and  he  need  not  flay  till  the 
plaintifF  has  a£lual!y  ffruck  him. 

However  every  aflault  will  not  juftify  every  battery  j but  it 
is  matter  of  evidence  whether  the  aflault  were  proportionahk 
to  the  battery,  and  therefore,  though  the  plaintifffetouta  mal- 
hem  in  his  declaration,  yet  the  plea  of fon  c^ciuk  demefne  is  the 
fame;  and  he  need  not  plead  that  the  plaintiff'  maihetnajf  t tt 
vulnerajpt  the  defendant,  »//?,  l^c.  But  that  muff  appear  in 
evidence;  that  is,  it  muff  appear  that  the  afl'ault  was  in  fome 
degree  proportionable  to  the  maihem\  and  therefore  in  C}ck- 
crofi  V-  Smith-,  //o/fCh,  Juft.  dirc61ed  the  jury  to  give  a verdift 
for  the  defendant,  the  firft  afl'ault  being  by  tilting  the  form  on 
which  the  defendant  fat,  whereby  he  fell;  the  maim  was,  that 
the  defendant  bit  off  the  plaintiff’s  finger. 

If  the  defendant  plead  fon  ejptu!t,znd  the  plaintiff  can  jufl  ify 
it,  he  muft  plead  it,  for  he  cannot  give  it  in  evidence  upon 
the  general  replication  de  hrjurid fud  propria, 

Xhere  are  many  other  matters  which  may  be  pleaded  in  juf- 
tlfication:  as  if  an  officer  having  a warrant  againft  one  who 
will  not  fuffer  himfelf  to  be  arrefted,  beat  or  wound  him  in 
the  attempt  to  take  him  ; fo  if  a parent  in  a reafonahlc  manner 
chaftife  his  child,  or  a mafter  his  fervant,  or  a fchoolmafter  his 
fcholar,  or  a gaoler  his  prifoner;  or  if  I beat  one  who  wrong- 
fully endeavours  with  violence  to  difpoflefs  me  of  my  lands  or 
goods,  or  who  affaults  my  wife,  parent,  child,  or  mafter;  but 
though  all  thefe  matters  may  be  pleaded  in  juftification,  yet 
they  muft  be  pleaded  differently;  as  for  example:  in  aflault 
and  battery  againft  hufband  and  wife  for  a battery  by  the  wife, 
the  defendants  may  plead  that  the  plaintiff*  was  going  to 
wound  her  hufband  and  that  fhe  inJuUum  fecit  to  defend  him 
and  to  prevent  the  plaintiff  from  beating  him  : in  the  fame 
manner  a fervant  may  juftify  an  aflault  in  defence  of  his  maf- 
ter; but  not  e con',  becaufe  the  mafter  may  have  an  aiftioii 
per  quod  fervitium  amifit,  but  the  fervant  can  have  no  adtion 
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for  an  aflault  on  his  maffer.  A man  cannot  juftify  a battfery 
in  defenre  of  his  poireflion  ; but  he  ought  to  fay,  molUter  ma- 
rtui  impofuit:  fo  an  officer  cannot  juftify  more  than  the  af- 
fault  by  virtue  of  an  arrelf,  without  fhewing  that  the  plaintiff 
tefifted,  or  endeavoured  to  refcue  himfelf,  unlefs  it  be  by 
wav  of  molliter  man  us  impsfuit^  and  in  that  manner  he  may 
juftify  the  beating,  without  fhewing  any  refiftance,  or  at- 
tempt to  refcue. 

A battery  cannot  be  juftified  on  account  of  breaking  his 
clofe,  in  law,  without  a requeft  to  depart  j but  it  is  other- 
wife,  if  he  come  in'o  my  clofe  vi  etarmis\  for  that  is  but  re- 
turning violence  with  violence. 

In  affault  and  battery,  the  defendant  pleaded,  that  he  was 
feifed  of  the  reclory  of  D.  in  fee,  and  that  the  corn  was  fevered 
from  the  nine  parts,  and  for  that  the  plaintiff  would  have 
carried  away  his  corn,  the  defendant  flood  in  defence  thereof, 
and  kept  the  plaintiff  from  carrying  it  away;  fo  as  th‘  harm 
the  plaintiff  received  was  of  his  own  wrong,  iSc-  The  plain- 
lift  replied,  de.  injuria  fua  propria  abfque  tali  caufa  ; and  upon 
demurrer  the  replication  was  holden  to  be  good,  becaufe  the 
plaintiff  claimed  nothing  in  the  land  or  corn,  but  only  dama- 
ges for  the  battery,  which  is  collateral  to  the  title,  and  there- 
fore a general  replication  was  good  ; for  in  aflault  and  bat- 
tery, the  poffeflion  can  only  be  material;  but  it  is  olherwife 
when  the  right  may  come  in  queftion. 

^'he  defendant  may  juftify  even  a maihem^  if  done  by  him 
as  an  officer  in  the  army  for  difobeying  orders;  and  he  may 
give  In  evidence  the  fentence  of  the  council  at  war  upon  a 
petition  againft  him  by  the  plaintiff;  and  if  by  the  fentence 
the  petition  is  difmiffed,  it  will  be  condulive  evidence  in 
favour  of  the  defendant. 

Whenever  the  defendant  juftifies  a battery,  he  muft  con- 
fefs  it,  otherwife  on  demurrer  the  plaintiff  will  have  judg- 
ment. 

VVhere  there  is  an  exprefs  battery  laid,  it  Is  not  enough  to 
juftify  the  imprifonment  (though  that  includes  a batteryj  but 
he  muft  like  wife  juftify  the  battery. 

A former  recovery  in  affault  and  battery  is  a good  plea; 
notwithftanding  fubfequent  damages  ; for  the  confequence  of 
the  battery  is  not  the  ground  of  the  adlion,  but  the  meafure 
of  the  damages. 
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So  if  a battery  be  committed  by  feveral,  and  a rfecovery  be 
had  againft  one,  fuch  recovery  may  be  pleaded  in  bar  to  an 
adlion  for  the  fame  battery  brought  againft  another. 

If  the  defendant  juftify  the  aflault,  and  plead  not  guilty  to 
the  battery  and  wounding,  and  both  pleas  are  found  againft 
him,  there  fhall  be  but  one  damages  given,  for  the  afl'ault  is 
included  in  the  battery.  So  if  the  adtion  be  brought  againft 
two,  and  one  plead  not  guilty,  and  the  other  Jon  ajfault^  and 
both  iflues  are  found  for  the  plaintiff,  there  fliall  be  but  one 
damages  afteffed  j and  it  would  be  the  fame  If  one  of  the  de- 
fendants had  pleaded  fpecially,  and  there  had  been  a demur- 
rer which  had  been  determined  in  favor  of  the  plaintift':  for 
it  is  a maxim,  that  where  the  enqueft  is  taken  by  the  iflues  of 
the  parties,  by  the  fame  enqueft  fhall  the  damages  be  taxed 
for  all.  If  the  jury  affefs  damages  feverally,  viz.  loool, 
againft  /f.  and  50/.  againft  B.  the  plaintiff  may  enter  a mile 
profi^Kt  as  to  B.  and  take  judgment  againft  A.  only  for  the 
1000/.  for  as  the  plaintiff  might  have  brought  his  afi ion 
jointly  or  feverally,  he  may  have  the  fame  eledtion  as  to  the 
damages  j or  he  may  take  execution  againft  both  for  the 
greater  damages  j fo  if  one  of  the  defendants  confefs  the  ac- 
tion, a writ  of  enquiry  fhall  be  awarded,  but  fhall  not  Iflue, 
becaufe  he  fhall  be  contributory  to  the  damages  taxed  by  the 
enqueft  on  the  iffue  of  the  parties,  if  they  fhall  find  for  the 
plaintiff ; and  if  they  fhall  find  againft  the  plaintiff,  then  the 
writ  fhall  iffue  forth.  It  is  the  conftant  pradticc  now  to  let 
the  writ  iflue  fo  that  the  fame  jury  tries  the  iflue  and  aflefl'es 
the  damages  ; and  in  cafe  the  defendant  who  pleaded,  is  ac- 
quitted, yet  the  plaintiff  fhall  go  on  to  aflefs  damages  againft 
the  others;  [aliter  if  the  plaintiff  be  nonfuited.  Sir,  507J 
So  if  one  defendant  appear,  and  the  plaintiff  declare  againft 
him  fimul  cum^  iAc.  who  pleads  and  is  found  guilty  by  theen- 
quefts  to  damages ; and  afterwards,  the  other  comes  and 
pleads,  and  is  found  guilty,  he  fhall  be  charged  with  the  da- 
mages taxed  by  the  former  enqueft;  for  the  trefpafs,  which  tha 
plaintiff  has  made  joint,  cannot  be  fevered  by  the  jury,  if 
the  jury  find  the  trefpafs  to  be  done  by  all  at  one  and  the  fame 
time;  but  if  the  jury  find  one  guilty  at  one  tia:e,  and  the 
other  at  another  time,  there  feveral  damages  may  be  afiefled. 

Trefpafs  by  baron  and  feme  for  the  battery  of  both,  defen- 
dant pleaded  not  guilty,  and  found  guilty,  and  damages  afleffed 
for  the  battery  of  tfic  baron  by  itfelf*  and  for  the  battery  of  the 
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feme  by  itfelfj  anti  judgment  was  given  for  the  damages  for  the 
battery  of  the  feme  j and  the  writ  abated  for  the  refidue.  Note, 
the  defendant  cannot  in  fuch  adtion  give  evidence,  that  the 
man  has  a former  wife,  for  that  ought  to  be  pleaded,  that  he 
may  be  apprifed  of  the  defence,  and  be  prepared  to  anfwer  it. 

In  aflault  and  battery,  the  defendant  gave  in  evidence  his 
marriage  with  the  plaintifFj  to  encounter  which  flie  proved  a 
former  marriage  to  one  Wejibreoke,  w'ho  was  alive  at  the  time 
of  her  fecond  marriage  : for  the  defendant  it  was  infifted,  fhe 
ought  not  to  give  felony  in  evidence  to  fupport  her  adlion, 
but  lord  King  admitted  it. 

In  an  action  by  hufband  and  wife,  for  a battery  on  her, 
yu0<^the  hufband’s  bufinefs  remained  undone ; on  motion  in  ar- 
reft  of  judgment  it  was  holdeii  good,  becaufc  the  battery  itfelf 
is  actionable,  and  the  per  quod  only  aggravation;  and  Holt 
faid  he  would  not  intend  the  judge  fuftered  that  to  be  given 
in  evidence. 

If  there  be  a maim,  or  if  the  wound  be  apparent  though 
not  a maim,  the  court  may  increafe  the  damages  upon  view  of 
the  plaint! IF.  But  in  order  for  it,  it  Teems  necellary  that  the 
judge  of  nift  prius  fhould  indorfe  upon  the  poftea^  what  maim  or 
wound  was  proved;  unlefs  the  caufe  were  tried  before  a judge 
of  the  fame  court  where  the  motion  is  made  to  increafe  th* 
damages.  It  likewife  Teems  neceflary  that  the  manner  of 
wounding  fliould  be  fet  forth  in  the  declaration.  Stiles  345- 

In  Smailpiece  and  Bockenham^  Mic.  27  Car.  3.  C.  B.  upon  a 
motion  to  increafe  damages  fuper  vijum  vulmris^  the  court  laid, 
it  was  neceflary  that  it  fliould  be  proved  to  be  the  fame  wound 
for  which  the  damages  were  given,  and  ordered  notice  to  be 
given  to  the  defendant  who  appeared,  and  witnefles  on  the  one 
part  and  on  the  other  were  examined,  and  feveral  of  the  jury- 
men, who  all  faid  that  no  evidence  was  given  to  them  that  any 
blow  was  given  upon  the  eye,  or  that  he  had  loft  his  eye  by 
the  battery;  and  for  this  reafon  the  court  would  not  increafe 
the  damages ; for  new  evidence  ought  not  to  be  given,  for  this 
is  a cenfure  on  the  firft  verdiCI,  and  a correClton  ot  it. 

In  Burton  and  Baynes^  M.  7 G.  2.  C.  U,  upon  view  of  the 
party,  and  examination  of  the  furgeon  oretmus  in  open  court, 
and  hearing  counfel  on  bothfides  (after  a rule  toftievv  caufe) 
the  damages  were  inercafed  from  iiA  to  50/. 

It  may  not  be  ufclefs  here  to  remark,  that  by  the  'JetviJh  con- 
ftitution  he  that  hurt  his  neighbour  was  refponfible  on  five  ac- 
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counts,  I.  For  the  damages.  2.  for  the  pain.  3.  forjh* 
cure.  4.  For  the  ceffation  of  work.  5.  For  the  affront  or 
' difgrace. 

It  is  proper  to  take  notice,  that  by  the  2 1 y.  i.f.  16.  an  ac- 
tion for  an  afi'ault  atid  battery  muft  be  brought  within  four 
years.  But  this  muO;  be  taken  advantage  of  by  pleading,  and 
therefore  where  the  plaintiff  by  miftake  pleaded  nm  tu!p. 
infra  fex  annos,  upon  demurrer  it  was  holden  to  be  an  ill  plea. 
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Every  reftralnt  of  a man’s  liberty  under  the  cuftojy  of 
another,  either  in  a gaol,  houfe,  flocks  or  in  the  flreer, 
is  in  law  an  imprifonment ; and  whenever  it  is  done  without 
a proper  authority,  is  falfe  imprifonment,  for  which  the  law 
gives  an  a£tion  j and  this  is  commonly  joined  to  an  affault 
and  battery  ; for  every  imprifonment  includes  a battery,  and 
every  battery  an  affault. 

The  21  y.  I.  limits  this  a£lion  to  four  years;  but  if  an 
action  be  brought  for  detaining  the  piaintift'  in  prifon,  from 

to , and  the  defendant  plead  (as  he  may)  as  to  part 

not  guilty  infra  quaiuor  anms^  the  plaintiff  may  reply  that  it 
was  one  continued  imprifonment ; and  fo  ouft  the  defendant 
of  the  benefit  of  the  ftatute. 

Declaration  of  Mich,  term,  of  an  affault  on  the  l8th  of 
and  an  Imprifonment  from  thence  for  twenty- five  weeks ; 
on  motion  in  arrefl  of  judgment,  the  court  held  that  the  con- 
tinuance being  laid  under  a fcilicet^  W’ill  not  vitiate  what  i* 
properly  laid  in  time,  and  that  this  differs  from  all  the  cafes 
where  the  time  is  affirmatively  laid. 

Trefpafs  againft  f.G.  widow;  and  pending  the  fuit  fhe 
took  hufband  ; after  judgment  a writ  was  directed  to  the  fhe- 
riff  qmd  capeei  J G.  ad fatisfaciendum-,  upon  which  the  flie- 
riff  took  the  defendant ; whofc  hufband,  together  with  her, 
thereupon  brought  an  adfioii  of  falfe  imprifonment  againft 
the  flietiff,  who  juftified  under  the  ca.fa,  the  plaintiff  demur- 
red i and  per  cur.  If  an  action  be  brought  againft  a widow, 
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who  before  judgment  takes  an  husband,  yet  if  0ic  be  found 
guilty,  the  ca.fa.  (hall  be  awarded  againfl  her,  and  not  againfl 
her  hufband,  and  judgment  for  the  defendant. 

Where  an  officer  and  another  join  in  the  fame  juftification, 
if  it  be  not  fufficlcnt  for  the  officer,  neither  it  is  for  the  other  j 
and  wherever  an  officer  Juffiftes  an  imprifonment  under  a 
writ  which  he  ought  to  return  (and  all  mefne  procefs  ought 
to  be  returned)  he  muft  (hew  that  the  writ  was  returned; 
but  it  is  otherwife  in  the  cafe  of  a fubordinate  officer,  fuch  as 
a bailiff,  for  he  is  only  to  execute  the  fheriff’s  warrant.  If 
the  a£lion  be  brought  agalnft  him  who  was  plaintiff,  he  can- 
not juftify  by  virtue  of  an  execution,  unlcfs  he  likewife  fhew 
there  is  a judgment ; for  the  judgment  may  be  reverfed,  and 
it  ought  to  be  at  his  peril  that  he  takes  out  execution  after- 
ward; but  it  is  enough  for  the  fheriff'  to  fliew  a writ,  and  if 
any  one  come  in  aid  of  the  officer  at  his  requeff,  he  may  juf^ 
lify  as  the  officer  may  do,  but  fuch  requeft  is  travcrfahle. 

The  officer  cannot  juftify  an  imprifonment  for  non-pay- 
ment of  taxes,  under  the  general  printed  warrant  which  the 
coile£lors  have,  figned  by  twm  juflices ; but  he  ought  to  have 
a fpecial  warrant. 

The  defendant  juftified  an  imprifonment  for  that  the  plain- 
tiff was  indebted  to  him  in  a debt  of  20  A and  he  took  out  a 
lathal  againfl  him  direiled  to  the  fheriff,  fffe.  which  is  the 
fame  imprifonment,  The  plaintiff  in  his  replication 

tiaverfed  that  he  owed  him  fo  much  money  ; after  vcrdiiSl  for 
the  plaintiff'  it  was  moved  in  arrefl  of  judgment,  that  the 
debt  being  but  inducement  to  the  juflificafion  was  not  tra- 
vcrfable,  and  a repleader  was  awarded. 

Note,  that  by  21  yac.  1,  c.  12.  juftices  of  the  peace,  may- 
ors, bailiffs,  ehurchwardens,  and  overfeers  of  the  poor,  con- 
flables  and  other  peace  officers,  may  plead  the  general  iffue, 
and  give  the  fpecial  matter  in  evidence.  It  likewife  ena£l5> 
that  any  aiStion  brought  againfl  them,  fhall  be  laid  in  the  pro- 
per county ; and  if  upon  the  general  iffuc  pleaded,  the  fa£I 
fhall  appear  to  be  done  in  another  county,  the  jury  fliall 
And  the  defendant  not  guilty. 

Note  likewife,  that  by  24  G.  2.  c.  44.  no  writ  fhall  be  fued 
out  againfl  a juflice  for  what  he  fhall  do  in  the  execution  of 
his  office,  tilt  notice  in  writing  of  fuch  Intended  writ  fhall 
have  been  delivered  to  him,  or  left  at  the  ufual  place  of 
his  abode,  a month  before;  and  the  Juflice  may  tender 
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amends,  and,  in  cafe  the  fame  Is  not  accepted,  plead  fijch 
tender  in  bar  to  the  a£lion,  together  with  the  plea  of  not 
guilty,  and  any  other  plea  with  leave  of  the  court ; and  if  upon 
ifluc  joined  thereon  the  jury  fliall  find  the  amends  fo  tendered 
to  have  been  fufficient,  then  they  fhall  give  a verdifl  for  the 
defendant.  It  likewifc  ena£is,  that  no  adfion  fliall  be  brought 
againft  any  conftablc  or  other  ofliccr,  or  any  other  perfon 
a£fing  by  his  order,  for  any  thing  done,  in  obedience  to  a 
juftice’s  warrant,  until  demand  made  of  the  perufal  and  copy 
of  fuch  warrant,  and  the  fame  has  been  refufed  for  the  fpacc 
of  fix  days;  and  in  cafe  the  w'arrant  be  fliewed  and  a copy 
taken,  and  afterwards  an  aifion  be  brought  againft  the  eon- 
ftable,  without  making  the  juftice  a defendant,  the  jury 
on  producing  the  warrant  find  a verdict  for  the  defendant, 
notwithftanding  any  defe£t  of  jurifdiciion  in  the  juftice;  and 
if  fuch  adtion  be  brought  jointly  againft  the  juftice  and  hint, 
upon  producing  the  warrant,  the  jury  fiiall  find  for  him;  and 
if  they  find  againft  the  juftice,  the  plaintiff  fhall  recover  the 
cofts  he  is  to  pay  to  fuch  defendant  againft  the  juftice,  with 
a provifo  that  if  the  judge  certify  that  the  injury  was  wilfully 
and  malicioufly  committed,  the  plaimift'  fhall  be  entitled  to 
double  cofts.  And  a provifo  like  wife,  that  fuch  adlion  fhall 
be  commenced  within  fix  calendar  months  after  the  act  com- 
mitted. 

The  officer  muft  prove  that  he  aefed  in  obedience  to  the 
warrant;  and  where  the  jufUcc  cannot  be  liable,  the  officer 
is  not  within  the  protedlion  of  the  adl. 

If  a man  be  impnfened  by  a juttice’s  warrant  on  the  firft  day 
of  L^fiuary,  and  kept  in  prifon  till  the  fi'-ft  day  of  Februaty^  lie 
will  be  in  time  if  he  brings  his  adiion  within  fix  months  after 
the  fir.  of  Fcbnta>y^  for  the  whole  imprifpmnent  is  one  en- 
tile irelpafs. 

The  juftice  having  pleaded  tender  of  amends,  the  plaintiff 
obtained  a rule  for  the  defendant  to  bring  the  money  into  court 
for-the  plaiiitift* to  take  ihe  fame,  upon  difeontinuing  his  adlion, 

An  overfeer  of  the  poor,  who  diftrains  for  a poor's  rate  under 
ajufticc’s  w'arrant,  is  an  officer  within  theprotedlionof  ihisadt. 

Note,  the  above  adf  extends  only  to  adions  of  tort;  and 
therefore  where  an  adlion  for  mcney  had  and  received  wai 
brought  againft  an  officer  who  had  levied  money  on  a convic- 
tion by  a juftice  of  the  peace,  the  convidtion  having  been 
qmifhed,  it  was  holden  that  a demand  of  a copy  of  the  war- 
rant was  not  neceliary. 
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Of  Injuries  arifing  from  Negligence  or  Folly. 
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Every  man  ought  to  take  reafonable  care  that  he  does 
not  injure  his  neighbour  j iheretore,  where-ever  a man 
receives  any  hurt  through  the  default  of  another,  though  the 
fame  were  not  wilful,  yet  if  it  be  occafioned  by  negligence  or 
folly,  the  law  gives  him  an  a£lion  to  recover  damages  for  the 
injury  fo  fuftained. 

As  in  the  cafe  mentioned  in  the  third  chapter,  where  the 
defendant,  by  uncocking  his  gun,  accidentally  \youndcd  the 
plaintiff,  who  was  ftanding  by  to  fee  him  do  it. 

If  a man  ride  an  unruly  horfe  in  any  place  much  frequented, 
{'fiich  as  Lincoln'' s~ Inn  Fields)  to  break  and  tame  him  ; if  the 
horfe  hurt  another,  he  will  be  liable  to  an  action  ; and  it  may 
be  brought  againft  the  mafler  as  \vell  as  the  fervant,  for  it  will 
be  intended  that  he  fent  the  fervant  to  train  the  horfe  there; 
or  it  may  be  brought  againft  the  mafter  alone. 

The  fervants  of  a carman  run  over  a boy  in  the  ftreets,  and 
maimed  him,  by  negligence;  an  a£lion  was  brought  againft 
the  mafter,  and  the  plaintiff  recovered.  And  note,  rhat  in  fuch 
cafe  the  fervant  cannot  be  a witnefs  for  his  mafter,  without  a 
rclcafe,  becaufe  he  is  anfwerablc  to  him. 

So  in  the  cafe  abovementioned,  if  one  whip  my  horfe, 
whereby  he  runs  ^way  with  me  and  runs  over  a man,  the  man 
may  bring  an  a£lion  againft  fuch  perfon  ; for  the  whipping  my 
horfe  was  an  a£l  of  folly,  and  therefore  he  ought  to  be  anfwer- 
able  for  the  confequence  of  it.  A fortiori  I might  maintain  an 
aiSfiun  if  I received  any  hurt  from  my  horfe's  running  away, 
becaufe  the  confequence  is  more  natural.  However  it  is  proper 
in  fuch  cafes  to  prove  that  the  injury  was  fuch,  as  would  proba- 
bly follow  from  the  acl  done  : as  that  many  people  were  aft'em- 
bled  together  near  the  place,  at  the  time  of  his  whipping  the 
horfe  ; or  that  the  perfon  run  over  was  ftanding  near  and  with- 
in fight ; yet  as  the  defendant  is  only  to  anfwer  cj-yiV/^r  and 
not  (riminaliurj  it  does  not  feetn  abfolutely  necelfary  to  give 

fucl\ 


% Lev*  172, 
Michael 
Aleilr^e  h ar* 


1 Raym.  735, 

Siif  loSj. 


1 Mo^l.  24, 


26 


Cartlu  194.451 


1 Dsnv.  177. 


% Raym.  1^021 


An  IntroduEHon  is  the  La-ut^ 

fuch  proof;  though  to  be  fure  fuch  circumflances  will  have 
weight  in  diminifliingor  incrSafing  the  i^/wit/wiofthe  damages. 

So  if  a man  lay  logs  of  wood  crofs  a highway ; though  a 
perfon  may  with  care  ride  fafclv  by,  yet  if  by  means  thereof 
my  horfe  ftumble  and  fling  me,  I may  bring  an  aition  ; for 
wherever  a man  fulFers  a particular  injury  by  a nufance,  he 
may  maintain  an  aiSlion ; but  then  the  injury  muft  be  direfl: 
(fuch  as  before  mentioned)  and  not  confequential,  as  by  be- 
ing delayed  in  a journey  of  importance. 

So  if  a furgeon  underrate  to  cure  a perfon,  and  by  his  negli- 
gence and  iinfkilfuliiers  mifcarry,  an  action  will  lie  ; but  if  the 
perfon  undertaking  to  make  the  cure  be  not  a common  furgeon, 
there  muft  be  an  exprefs  promife ; becaufeifit  were  not  bis  pro- 
feiHon,  it  was  the  folly  of  the  plaintifl’to  truft  him,  unlefs  he 
were  deceived  by  an  exprefs  promife  ; and  the  law  in  fuch  cafe 
will  not  raife  a promife.  The  defendant  may  in  either  cafe  give 
in  evidence  that  the  plaintifl*  did  not  follow  hisdireiSionSjfs’f. 

As  I fliall  have  occafion  to  fay  more  upon  this  head  in  the 
next  book,  under  the  title  of  “ Cafe  for  Mifbehaviour  in  an 
Office,  Truft  or  iJuty,”  and  of  “ Cafe  of  confequentiai  Da- 
mages,”! will  only  add  in  this  place.  That  it  is  a fettled  dif. 
tin£lion,  that  where  the  immediate  ac!  itfelf  occafions  a preju- 
dice, or  is  an  injury  to  the  plaintiff’s  perfon,  houfe, land,  bV. 
trefpafs  vi  et  armis  will  lie  : But  where  the  act  itfelf  is  not  aq 
injury,  but  a confequence  from  that  aft  is  prejudicial  to  the 
pi  aim  iff ’s  perfon,  houfe,  land,  ietc.  trefpafs  vi  (t  armis  will  not 
lie,  but  the  proper  remedy  is  an  affion  on  the  cafe. 


CHAPTER  VI. . 

Of  Adultery. 

I AM  now  come  to  the  laft  thing  for  which  (as  a perfonal 
injury)  anaftion  will  lie,  and  that  is  adultery.  And  the  ac- 
tion lies  in  this  cafe  for  the  injury  done  to  the  hufband,in  alie- 
nating his  wife’s  affeftions;  deftroying  the  comfort  he  had  from 
her  company;  and  raifing  children  for  him  tofupport  and  pro- 
vide for.  And  as  the  injury  is  great,  fo  the  damages  given  are 
commonly  veryconfiderable : But  they  are  properly  increafed  or 
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diminiflied  by  the  particular  circumftances  of  each  cafe  ; tho 
rank  and  quality  of  the  plaintUrj  the  condition  of  the  defen- 
dant ; his  being  a friend,  relation  or  dependant  of  the  plaintiff, 
or  being  a nun  of  fubftancc  ; proof  of  the  plaintiff  and  his  wife 
having  lived  comfortably  together  before  her  acquaintance  with 
the  defendant;  and  her  having  always  born  a good  charatter 
till  then  ; and  proof  of  a fettlement,  or  provifion  for  the  chil- 
dren of  the  marriage,  are  all  proper  circumltances  of  aggra^- 
vacion.  On  the  oiher  hand,  proof  that  the  wife  had  before 
eloped  with  others,  or  that  the  hufband  had  turned  her  out  of 
doors,  and  refufed  to  maintain  her  ; and  that  he  kept  company 
with  other  women  ; or  that  he  was  acquainted  with  and  con-  Cibber  W 
fented  to  the  defendant’s  familiarity  with  her,  is  proper  in  mi-  Ro'berti 

tieation  of  damages.  So  the  defendant  mav  give  in  evidence,  'v-  Marifton,  at 

iT  L r L L /J.  J u r - L I.  -It  Hereford,  1756, 

that  the  v/ife  had  a baitard  before  marriage,  but  he  will  not  per  wiiiea  Ch. 

be  permitted  to  give  evidence  of  the  general  reputation  of  her 

being  (or  having  been)  a proftitutc;  for  that  may  be  occafioned  Stjffbrd,  1745, 

by  her  familial ity  with  the  defendant  ; though  perhaps,  after 

having  laid  a foundation  by  proving  her  being  acquainted  with 

other  men,  fuch  general  evidence  may  be  admitted  ; But  for 

this  matter  of  giving  character  in  evidence,  ’uidt  pojL  lib,  6. 

But  in  an  aftion  for  crim.  con.  w'ith  the  plaintiff’s  wife,  lord  Smith  d.  A!li- 

Mansjield  laid  it  down  as  clear  law,  that  if  a woman  be  futfered  WeftmLiftcr  B* 

to  live  as  a proftitute,  with  the  privity  of  her  hufband,  and  a lord 

' - Mansfield  after 

man  is  thereby  drawn  into  aim.  con.  and  the  hufband  brings  Tr,  5 Geo.  3, 

an  a£lioii,  it  will  not  lie  : It  is  a damage  without  an  injury.  If 
it  be  not  with  the  hufband’s  privity,  it  will  not  go  to  the  ac- 
tion, let  her  be  ever  lb  profligate,  but  only  to  the  damages. 

Pratt  Ch.  J.  of  C.  B.  declared  himfeif  of  the  fame  opinion  in 
a like  cafe  much  about  the  fame  time.  However,  in  the  cafe 
of  Cibber  and  Sloper.,fuprat  it  was  holden  that  the  a6iion  lay, 
though  the  privity  and  confent  of  the  hufband  to  the  defend- 
ant’s conneiStion  with  her,  were  clearly  proved. 

Note.^  In  this  a£lion  it  is  neceffary  for  the  plaintiff  to  prove 
3 marriage  in  fa£t ; which  may  be  done  cither  by  a copy  of 
the  regifter,  or  by  the  teftimony  of  one  who  was  prefent  at 
the  ceremony.  But 

It  is  not  necefl'ary  to  call  one  of  the  fubferibing  witnelTes  Blrti?.  Badon 
to  the  regifter  to  prove  the  identity  of  the  perfons  married, 
for  a copy  of  the  regifter  is  fuflicient  evidence  of  the  marriage 
in  facl  between  perfons  of  the  defeription  there  mentioned ; 

9nd  any  evidence  which  fatisfies  a jury  as  to  the  identity  of 

the 
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the  plaintlfT and  his  wife  being  the  perfons  married  is  fulE- 
cient : as  if  the  hand-writing  of  the  hufband  and  wife  to  the 
regifter  is  proved  j or  bell-ringers  came  to  the  parties  and 
faid  they  rung  for  the  wedding,  and  were  paid  by  them,  or 
people  dined  at  the  v/eddlng  dinner ; or  other  elrcumftances 
to  afcertain  the  perfons. 

Where  the  plaintiff  proved  articles  between  himfelf  and  his 
wife,  purporting  to  be  made  after  the  marriage,  of  the  wife’s 
eftate,  and  which  were  executed  by  the  plaintiff  and  his  wife, 
with  the  privity  of  her  relations,  and  her  uncle  was  the  truf- 
tee  in  the  fettlement ; that  fbe  always  went  by  the  name  of 
his  wife,  and  was  fo  confidered  by  the  relations  on  both  fides  j 
and  likev^ife  proved  cohabitation,  this  was  holden  not  to  be 
fufficient. 

So  where  the  defendant  was  furprifed  at  a lodging  with  the 
plaintiff’s  wife,  and  on  being  afkcd  where  major  Tlifflrr/j’s  wife 
was,  he  anfwered  in  the  next  room  this  was  holden  not 
to  be  fufficient,  for  it  is  only  a confeffion  of  the  reputation, 
and  that  fbe  went  by  the  name  of  the  defendant’s  wife,  and 
not  a confeffion  of  the  fa£t  of  the  marriage. 

It  has  been  doubted  whether  the  ceremony  muff  not  be  per- 
formed according  to  the  rites  of  the  church;  but  as  this  is 
an  adiion  againff  a wrong-doer,  and  not  a claim  of  right,  it 
feems  fufficient  to  prove  the  marriage  according  to  any  form 
of  religion,  as  in  the  cafe  of  Anabaptifts,  Quakers  or  Jews. 

The  confeflion  of  the  wife  will  be  no  evidence  againff  the 
defendant;  but  a difcourfe  between  her  and  the  defendant 
may  be  proved.  So  letters  written  to  her  by  the  defendant 
may  be  read  as  evidence  againff  him,  but  her  letters  to  him 
v.rill  be  no  evidence  for  him. 


Gook«/Jif  Sayer, 
Mich,  yz  G.  2. 
K.  B.  Burr. 
?S.3- 


As  the  gift  of  the  a£Hon  is  the  criminal  converfation,  and 


not  the  affault,  the  proper  plea  under  the  ftatute  of  limitation 
is  not  guilty  within  Jtx  years. 
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BOOK  XL 

For  what  Injuries  afFe<5ling  a Man’s  perfonal 
Property,  an  Action  may  be  brought. 


INTRODUCTION. 

Having  in  the  Jall  book  taken  notice  of  the  feveral 
injuries  afFe£fing  a man’s  perfon  for  which  an  ailion 
may  be  brought,  I fhall  now  confider  in  vyhat  cafe  an  atEiion 
will  lie  for  injuries  affecting  his  property  j and  they  divide  , 
themfelves  into  two  forts  : 

I.  Such  as  affe£I  his  perfonal  property. 

2.  Such  as  afFeiSl  his  real  property. 

The  a£Uons  that  may  be  brought  for  injuries  afFefling  his 
perfonal  property,  are, 

I'.  Deceit, 
a.  Trover. 

3,  Detinue. 

4.  Replevin. 

5.  Refcous, 

6.  Trefpafs. 

y.  Cafe  for  Mifbehaviour  in  an  Office,  TruR: 
or  Duty. 

$.  Cafe  for  confequential  Damages. 


CHAP- 
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C H A P T E R ’I. 
of  Deceit. 

Deceit  properly  Hes  where  one  man  docs  any  thing 
in  the  name  of  another,  by  which  the  other  is  damaged 
and  deceived}  as  if  one  without  my  knowledge  purchafe  a 
^uitre  impidil  in  my  name,  returnable  in  Banco^  and  after  caufe 
it  to  be  abated,  or  nie  to  be  rionfuited.  So  if  one  forge  a fta- 
tute  merchant  In  my  name,  and  thereupon  a capias  is  fued  out. 
Upon  which  I am  taken,  I may  have  a writ  of  deceit  agaiuft 
him  that  forged  it,  and  him  that  fued  the  capias.  But  this 
writ  lies  chiefly  upon  recoveries  obtained  by  covin  and  deceit: 
And  in  fuch  cafes  where  the  recovery  is  of  land,  it  is  brought 
to  reftore  the  party  to  the  lands  and  profits  : And  in  other 
cafes,  fuch  as  debt,  fSV,  to  SL*ve  him  damages  : But  what  I in- 
tend to  take  notice  of  in  the  prefent  chapter,  are  adions  upon 
the  cafe  in  the  nature  of  a writ  of  deceit,  which  lie  wherever 
a perfon  has  by  a falfe  affirmation,  or  other  wife,  impofed  upon 
another  to  his  damage,  who  has  placed  a reafonatle  Confi- 
dence in  him  ; as  if  a man  in  pofl’effion  of  a horfe,  or  a lot- 
tery ticker,  fell  it  to  another  for  his  own}  for  pofl'effion  of  a 
perfonal  chattel  is  a colour  of  title;  and  therefore  it  was  but 
a reafonable  confidence,  which  the  buyer  placed  in  him,  when 
he  affirmed  it  to  be  his  own.  But  it  is  incumbent  on  the 
plaintiff  in  fuch  cafe  to  prove  the  defendant  knew  it  not  to 
be  his  own  at  the  time  of  the  fale  (for  the  declaration  mnft 
be,  that  he  did  it  fraudulently,  or  knowing  it  not  to  be  his 
own  :)  For  if  the  defendant  had  a reafonable  ground  to  be- 
lieve it  to  be  his  property  (as  if  he  bought  it  bonafidt)  no  ac- 
tion will  lie  againfi  hirn  ; but  the  defendant  cannot  plead 
fuch  matter,  but  muff  give  it  in  evidence. 

So  if  the  vendor  affirm  that  the  goods  are  the  goods  of  a 
ftranger,  his  friend,  and  that  he  had  an  authority  from  him  to 
fell  them,  whereas  in  truth  they  are  the  goods  of  another,  and 
he  had  no  fuch  authority,  an  action  will  lie  againfl  him;  and 
in  fuch  cafe  it  will  be  fufficient  for  the  buyer  to  prove  them  the 
goods  of  another,  without  proving  that  the  defendant  knevV 
them  to  be  fo ; (for  it  need  nut  be  averred  in  the  declaration) 
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for  the  deceit!  s In  liis  falfely  affirming  he  had  an  authority  to 
fell  them  ; the  plainiifF  muff:  therefore  prove  that  he  had  no 
fuch  authority;  and  doubtiefs,  proving  them  to  be  the  goods 
of  another  would  be  evidence  prima  facie  that  he  had  no 
authorityj  and  fufficient  to  put  him  upon  proving  chat  he 
had* 

If  the  feller  were  out  ofpolTeiljon  of  the  per fana]  chattel  at 
the  time  of  the  fale^  m>  aclion  will  lie  againft  him  thou^Ji  it  be 
not  his  own^  without  an  exprels  w^arrantys  for  then  there  was 
room  to  queftion  his  title. 

If  the  feller  affirm  the  rent  of  a houfe  to  be  more  than  it 
really  is^  whereby  the  purchaferis  induced  to  give  more  than 
it  is  worthj  an  aclion  will  lie  for  the  deceit;  for  the  value  of 
the  tent  is  matter  which  lies  in  the  private  knowledge  of  the 
landlord  and  tenant,  and  muff:  be  the  fame  to  all.  But  if  the 
feller  had  only  affirmed,  that  f,  S.  would  have  given  fo  much 
for  it,  W'hereas  f.  5.  had  never  offered  fo  to  do,  no  action 
would  lie,  for  fuch  affirmation  could  not  deceive  in  the  value  ; 
fo  if  he  had  only  affirmed  it  was  worth  fo  much,  for  the  pur- 
chafer  might  inform  bimfdf  of  the  value.  And  fo  it  is  in  all 
cafes,  where  the  purchafer  may  eaffly  difeover  the  true  value, 
or  where  the  thing  may  be  of  more  value  to  one  man  than 
to  another;  as  jewels,  piftures, 

In  Chandler  v.  Loptu^  which  was  cafe,  whereas  the  defen- 
dant having  (kill  in  jewels,  had  a ffoiie  which  he  affirmed  to 
be  a bezar  floiie,  and  fold  it  as  fuch  to  the  pl^intiffi:  judjr- 
ment  was  arrefted,  becaufe  the  declaration  did  not  aver,  that 
the  defendant  knew  it  not  to  be  a bezar  Hone,  or  that  he  w^ar- 
ranted  it  to  be  one. 

But  if  a merchant  fell  one  kind  of  filk  for  another,  whereby 
the  purchafer  is  impofed  upon  in  the  value,  he  may  bring  his 
atftion ; and  though  it  appear  upon  evidence  that  there  was  no 
adlua]  deceit  in  the  merchant,  but  that  it  was  in  the  fadior  bc^ 
yond  fea  ; yet  it  will  be  fufficient  to  charge  the  defendant;  for 
he  fhall  be  anfwerable  for  the  deceit  of  his  factor  cwiiiU)\ 
though  not  €riminaUur\  for  ffnee  fomebody  muff:  be  a lofer.  It 
is  more  reafonable  that  he  that  puts  the  truft  and  confidence 
in  the  deceiver  fhould  be  the  lofer,  than  the  ffraogcr. 

If  the  vendor  affirm  a horfe  to  be  found  wind  and  limb, 
whereupon  the  purchafer Jidem  adhtbens  gives  fo  much;  if  the 
horfe  be  blind,  an  adtion  will  lie;  but  it  feems  to  be  good  evi^ 
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dence  in  fuch  cafe  on  the  part  of  the  defendant,  that  the  de- 
feat is  vifible,  for  then  it  cannot  be  reafonably  intended  that 
the  aiHrmation  extended  to  it.  And  note,  that  if  the  fiift 
contrail-  with  warranty  be  broken  olF,  the  warranty  will  not 
extend  to  a fubfcquem  fale. 

It  has  been  faid,  that  if  a niarrfed  man  pretend  to  befingle, 
and  marry  7-  5.  flie  may  bring  an  ail  ion  to  recover  damages 
for  the  injury  done  her  by  his  deceit}  butfUch  an  aclion  will 
not  lie  for  a man  who  is  impofed  upon  by  a married  woman, 


becaufe  the  converfation  and  contrail  of  the  wife  will  not 
bind  the  hulband.  And  it  may  be  doubted  in  the  other  cafe, 
being  felony  by  i Jar.  aS  it  is  a general  rule,  that  where  i 
trefpafs  is  by  ilatute  turned  into  felony,  the  trefpafs  is  merged} 
though  in  the  cafe  of  Garfsrd  v.  K-Uhardforti  7*r.  36  Car.  2, 
the  court  of  BC.  B.  upon  a motion  in  arreft  of  judgment  in 
fuch  an  ailion  brought  by  a woman,  gave  judgment  for  the 
plaintiff,  holding  the  a^ion  to  be  maintainable. 


C A A P T E R Hi 

Of  Trover, 

Trover  is  a fpecial  aclion  on  the  cafe,  which  ond 
man  may  have  againft  another,  who  hath  in  bis^of- 
feffion  any  of  his  goods  by  delivery,  finding  or  otherwife,  oi 
fells  or  makes  ufe  of  them  without  his  confent,  or  refufesto 
deliver  them  on  demand;  and  it  is  for  recovery  of  damages 
to  the  value  of  the  goods;  and  therefore  the  declaration  ought 
to  contain  convenient  certainty  in  the  defeription  of  the 
things,  fo  that  the  jury  may  know  what  is  meant  thereby; 
but  it  need  not  contain  fo  much  certainty  as  an  action  of  de- 
tinue, becaufe  that  is  for  the  recovery  of  the  things  them- 
felves,  and  therefore  trover  for  20  ounces  of  cloves  and  mace 
has  been  holdcn  good.  So  for  a parcel  of  diamonds. 

If  a gentleman  lodge  jewels  fcaled  up  in  a bag  with  a banker 
for  fafe  cuftody  only,  and  the  banker  break  open  the  bag,  and 
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^awn  the  jewels  to  Another,  the  gentleman  may  bring  trover 
againft  the  pawnee,  for  he  fliall  not  be  anfwerable  for  the  de- 
ceit of  the  banker,  as  he  gave  him  no  power  to  do  thata^f  in 
which  the  deceit  lies ; and  therefore  it  differs  greatly  from 
the  cafe,  taken  notice  of  in  the  laft  chapterj  of  the  merchant 
anfwering  for  the  deceit  of  the  fa£lor. 

The  converfion  is  the  gift  of  the  adion,  and  the  manner  in  i Dativ.  23; 
which  the  goods  came  to  the  hands  of  the  defendant  is  only 
inducement:  and  therefore  the  plaintiff  may  declare  upon  a 
diVtnerunt  ad  manus  generally,  or  fpecially  per  invent ionem, 

(though  the  defendant  came  to  the  goods  by  delivery,)  or  that 
the  defendant  fraudulently  at  cards  vvon  money  of  the  plaintiff 
From  the  wife  of  the  plaintiff } and  this  being  but  inducement; 
need  not  be  proved  ; but  it  is  fufficient  to  prove  property  in 
himfelf,  pofl'ellion  to  have  been  in  the  defendant,  and  a coii- 
verfion  by  him. 

In  the  declaration  the  converfion  was  laid  to  be  on  a day  Cr.  j,42*, 

before  the  trover;  wherefore  a motion  was  tnade  in  arreft  of 

judgment,  but  the  declaration  was  holden  to  be  good,  for  the 

Pefiea  cmvertit  is  fufficient,  and  the  vi%.  Is  void. 
ia.) 

As  to  the  property,  a fpeclal  one  is  fufficient',  and  there- 
fore this  action  may  be  brought  by  a carrier  or  bailee;  or  by 
a finder,  for  that  will  enable  him  to  keep  the  thing  againft 
fall  but  the  rightful  owner. 

A flieriff  who  has  taken  goods  in  execution  may  bring  sSaund.  47. 
trover  for  them,  if  they  were  taken  av.ray  before  the  fale. 

If  an  houfe  be  blown  down  and  a ftranger  fake  away  the 
timber,  the  leflee  for  life  may  bring  trover;  for  he  has  a 
fpecial  property  to  make  ufe  of  the  fame  (as  if  he  would  re- 
; build)  iho’  the  general  property  be  in  the  reverfioner. 

A lord  who  feizes  an  eftray  or  wreck,  may  before  the  year 
and  day  expired  maintain  trover  againft  a ftranger;  for  he 
has  more  than  a pofTeffion,  viz,  a pofleffion  that  will  turn 
into  a property. 
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And  property  is  fufficient  without  pofleffion;  therefore  on  LordCuilen’t 
the  trial  of  an  ejeilment  for  a mine  it  was  holden,  that  a re-  k*^b**^^*'^* 
covery  in  trover  for  a parcel  of  lead  dug  out  of  the  mine  was  / 
no  evidence  of  the  plaintiff’s  pofteffion.  ^ 
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In  trover  for  ten  load  of  timber,  the  cafe  waS,  that  thede- 
jfendant  had  been  tenant  to  the  plaintiff,  and  crefted  a Wrh 
upon  the  premiiies,  and  put  it  upon  pattens  and  blocks  of  tim- 
ber lying  upon  the  ground,  but  not  fixed  in  of  to  the  ground; 
and  upon  proof  that  it  was  ufual  in  that  country  to  ere£l  barns 
fo,  in  order  to  carry  them  away  at  the  end  of  the  term,  a 
verditSl  was  given  for  the  defendant.  But  though  Lord  Chief 
Juftice  Trfby  thought  proper  in  this  cafe,  to  take  advantage 
of  the  cuftom  of  the  country,  yet  I apprehend  that  it  vi'ouiJ 
now  be  determined  in  favour  of  cbe  tenant  without  any  dif- 
ficulty; for  of  late  years  manv  things  are  allowed  to  be  re- 
moved by  tenants,  which  would  not  have  been  permitted  for- 
merly; as  marble  chtmnies,  tftc.  fo  more  flrongly  in  things 
relative  to  trade,  as  brewing  vefi'els,  coppers,  fire  engines. 
Cyder  mills,  The  general  rule  of  law  is,  that  whatever 

is  fixed  to  the  freehold  becomes  part  of  it,  and  cannot  be 
moved;  but  many  exceptions  have  been  admitted  of  late  to 
this  general  rule,  as  between  landlord  and  tenant,  or  between 
tenant  for  life,  or  tail,  and  the  reverfioner;  but  the  rule  Hill 
holds  as  between  heir  and  executor. 

In  trover  by  an  executor  againft  an  heir,  Lee  C.  J.  held 
that  hangings,  tapeftry,  and  iron  backs  to  chimnies  be- 
longed to  ’le  executor,  and  he  recovered  accordingly. 

But  corn  growing  belongs  to  a devifee  of  land  and  not  to 
the  executor.  Though  a devifee  of  goods,  flock,  and  move- 
ables lhall  take  it  from  both. 

If  there  be  trover  before  the  marriage  of  the  plaintiff,  and  a 
converfion  after,  the  baron  and  feme  may  join;  for  though 
the  converfion  is  the  caufe  of  a£Uon,  and  therefore  the  huf- 
band  may  fue  alone,  yet  the  inception  of  the  caufe  of  adioii 
was  in  the  wife  by  the  trover. 

If  a bank,  bill,  payable  to  J.  or  bearer,  be  found  by  a ftran- 
ger,  who  transfers  it  to  B.  A,  may  maintain  trover  againft 
the  ftranger,  but  not  againft  B.  becaufe  the  courfe  of  trade 
creates  a property  in  him ; but  as  to  the  ftranger  who  had  no 
title,  the  property  is  ftill  confidered  to  remain  in  A.  But  if 
the  plaintiff  had  given  lottery  tickets  to  a goldfmith  to  receive 
money  for  them,  and  the  goldfmith  having  likewife  received 
tickets  of  the  defendant,  and  given  him  a note  to  pay  him  fo 
many  tickets,  afterwards  had  delivered  upon  his  note  the 
plaintiff’s  tickets  to  the  defendant,  this  would  not  change 
the  property. 

One  jointenant  or  tenant  in  common,  or  parcener,  cannot 
bring  trover  againft  his  companion  for  a thing  ftill  in  his  pof- 
feflion,  becaufe  the  pofleffion  of  one  is  the  pofteffion  of  both; 
if  he  do,  it  is  good  evidence  upon  not  guilty.  But  if  one 
tenant  in  common  deftroy  the  thing  In  common,  the  other 
may  bripg  trover;  and  therefore  where  one  tenant  in  Conunon 
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of  a fbip  took  it  away,  and  fent  it  to  the  TfiJi-IndUsy  where 
it  was  loft  in  a ftorm,  Lord  King  !efc  it  to  the  jury,  whether 
this  were  not  a deflruSton  by  the  defendant  j who  found  itfo 
accordingly*  But  if  one  jointenant,  bring  trover  againft 
a ftranger,  the  defendant  may  plead  it  in  abatement,  but  can- 
not give  it  in  evidence.  But  in  fuch  cafe  the  plaintiff  fhall 
recover  only  the  v->lue  of  his  ftiare. 

If  a leafe  be  made  to  A.  and  B.  and  the  indenture  of  leafe 
be  delivered  to  B.  who  dies,  by  which  the  whole  furvives  to 
A,  he  may  bring  trover  for  the  indenture,  for  the  pofTcllioti 
of  B,  was  his  pofteflion. 

But  though  one  tenant  in  common  cannot  bring  trover 
againft  his  companion,  yet  that  is  only  where  the  law  confi- 
ders  the  pofTcftion  of  one  to  be  the  pofieflion  of  both  j and 
therefore  if  be  tenant  in  fee  of  one  fourth  part  of  an  eftate, 
and  B,  tenant  in  common  with  him  of  the  other  three  parts, 
for  a term  of  years  without  impeachment  of  wafte;  if  A.  cut 
down  any  trees  and  B.  take  them  away,  A.  may  maintain 
trover:  for  though  B,  being  difpuniftiable  of  wafte  might  cut 
down  what  trees  he  would;  yet  trees  having  an  inheritable 
property,  and  he  having  no  intereft  in  the  inheritance,  can- 
not Cake  them  when  felled  by  him  who  has  the  inherit  nee; 
and  confequently  his  pofTeflion  being  tortious,  cannot  befaid 
to  be  the  pofTeflion  of  the  other. 

If  a fon,  having  a general  authority  to  receive  and  pay  mo- 
ney for  his  father,  receive  money  due  on  a bill  to  his  father, 
and  give  a receipt  for  it,  as  money  bad  to  his  father’s  ufe, 
and  after  give  it  away,  the  father  may  bring  trover,  againft 
the  donee;  for  his  fon’s  receipt  is  a good  difeharge  of  the 
debt,  and  therefore  his  poflelTion  is  the  poflellion  of  the  father ; 
the  fon  being  as  to  this  purpofe  his  fervant;  and  the  fon  may 
in  this  cafe  be  a witnefs  (to  prove  the  delivery  to  the  defen- 
dant) his  evidence  being  corroborated  by  other  circum- 
ftances. 

If  A.  be  indebted  to  C.  and  B.  to  A.  and  it  is  agreed  be- 
tween them,  that  B.  fhall  deliver  goods  to  C.  in  fatisfa^IIon 
of  j^.’sdebt;  if  B.  convert  them  to  his  own  ufe,  C.  may 
maintain  trover  againft  him  though  he  never  bad  pofleffion, 
for  bv  the  agreement  the  right  was  in  him,  and  the  conver- 
fion  a wrong  to  him:  but  if  A.  order  a tradefman  to  fend  him 
goods  by  a hoyman,  and  the  tradefman  fend  the  goods  by  a 
porter  to  the  houfe  where  the  hoyman  reftdes  when  in  town, 
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anJ  the  porter  not  finding  him,  leave  the  goods  with  tlie 
Jatidlord,  A.  cannot  have  trover  againff  the  landlord,  for  itie 
property  never  veiled  in  him,  but  remained  in  the  tradelman; 
but  if  the  pcrfon  to  whom  the  goods  had  been  delivered  had 
been  a fervant  to  the  hoyman  and  intruded  by  him  to  re- 
ceive the  goods,  A.  might  maintain  trover ; for  by  futh  deli- 
very the  property  would  have  vefted  in  him;  and  therefore iri 
fuch  cafe  the  tradefman  could  hot  bring  trover  againft  the 
hoyman  : But  if  had  not  directed  the  tradefman  to  deliver 
the  goods  to  that  particular-  hoyman,  in  fuch  cafe  the  proper- 
ty would  not  have  been  \nA.  till  he  had  aiSlually  received  the 
goods ; and  therefore  the  tradefman  might  bring  trover  for  them 
again  ft  the  hoyman.  Yet  it  has  been  holden,  that  if  a tradef- 
man in  London  fend  goods  by  order,  to  a tradefman  in  the 
countryj  by  a carrier  not  named  or  appointed  by  the  country 
trader;  if  the  carrier  embezil  the  goods,  the  country  trader 
muft  ftand  to  the  lofs.  So  if  order  the  goods  to  be  tratif- 
mittedto  him  by  a particular  carrier,  though  upon  condition 
to  return  them  again  if  he  diflike  them;  yet  upon  delivery  to 
the  carrier  the  property  is  vefted  in  A.  and  he  will  be  bound 
to  pay  the  price  to  the  tradefman;  and  confequtntly  the 
tradefman  cannot  bring  trover  againft  the  carrier  j though 
perhaps  if  it  were  to  come  out  in  cvldehce,  that  the  carrier 
had  kept  the  goods  in  town,  in  fatisfa£tion  of  a debt  duefroni 
A,  to  him  (and  that  without  the  cbnfent  of  A,  who  was  foon 
after  to  run  off)  the  court  would  leave  it  to  the  jury,  and  not 
let  the  carrier  take  advantage  of  fucli  tortious  a6l;  for  in 
fuch  cafe  there  is  reafon  to  prefurne  the  carrier  did  not  ac- 
cept the  goods  for  A.  never  having  had  any  intention  to  de- 
liver them  to  him;  and  if  fo,  the  property  will  not  have 
vefted  in  A.  and  confequently  muft  remain  in  the  tradefman, 
who  may  therefore  bring  the  aiftion.  The  defendant  yth 
v^r.  feat  goods  to  A.  who  in  ]\Aay  following  finding  himfelf 
in  bad  circumftances,  re-delivered  the  goods  to  a friend  of  the 
defendant’s,  and  fent  him  notice;  but  before  the  uefendant 
could  fignify  his  confent  to  take  back  the  goods,  A.  became 
a bankrupt,  and  in  an  atftion  of  trover  by  the  aiiignee,  the 
court  held,  there  being  a precedent  confideratioii,  viz,  th» 
debt,  A.  could  not  countermand  the  delivery,  but  the  property 
revelled  in  the  defendant  till  difagreement,  and  the  contra^ 
did  not  ftand  open  till  agreement. 
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But  where  a bankrupt  on  7th  Nov.  indorfed  and  fent  a pro.-  AlJerfon  sc 
miffory  note  for  600/.  by  the  poll  to  the  defendant,  to  whom  »%- 

he  was  indebted  to  a larger  amount,  and  the  letter  was  car-  &anotheri>. 
ried  to  the  poll  office  that  morning;  but  by  the  courfe  of  the  Temple  K.  B. 
poll  it  could  not  go  away  tUl  the  next  day,  and  the  defendant  ^ V 
could  not  receive  it  till  the  tenth,  at  which  time  he  did  re- 
ceive it ; and  an  aCl  of  bankruptcy  was  committed  on  the  8th, 
and  it  was  found  by  the  jury  that  the  note  was  indorfed  and 
fent  in  contemplation  of  an  a6t  of  bankruptcy:  the  court 
held  this  to  be  a fraudulent  preference  of  the  defendant  to  the 
other  creditors  of  the  bankrupt ; and  that  as  the  note  was  not 
found  to  have  been  indorfed  in  payment  of  any  particular 
debt,  and  it  might  be  in  truft  for  the  bankrupt,  and  no  afTent 
v/as  given  by  the  defendant,  before  the  act  of  bankruptcy 
was  committed,  the  affignees  were  entitled  to  recover  it 
from  the  defendant.  But  it  was  there  faid,  that  if  a man 
fend  bills  of  exchange,  or  confign  a cargo  to  another  who  has 
before  paid  the  value  for  them,  the  fending  them  to  the  car- 
rier will  be  fufficient  to  prevent  the  affignees  from  recovering 
the  goods  or  bills  back,  in  cafe  of  an  intervening  a£l  of  bank- 
ruptcy; though  the  perfon  to  whom  they  were  fent  did  not 
know  of  their  being  fent  at  that  time. 

If  a man  deliver  corn  to  his  fervant  to  fell,  who  does  fo  ac-  Noy  12. 
cordingly,  and  converts  the  money  to  his  own  ufe,  the  mafter 
may  bring  trover  againft  him  for  the  money;  for  though  it  Salk,  289! 
has  formerly  been  a doubt,  yet  it  feems  now  to  be  agreed,  that  Str.  142. 
trover  will  lie  for  money,  bccaufe  damages  only  arc  to  be  re- 
covered. 

In  trover  for  a debenture,  the  plaintiff  muft  cxa6By  prove  Per  Holt  ap 
the  number  of  the  debenture  as  laid  in  the  declaration,  and 
the  exadl  fum  to  a farthing  or  he  will  be  nonfuited.  But  he  c/r?Car.  %Cz. 
need  not  fet  out  the  number  (any  more  than  the  date  of  a 
bond,  for  which  trover  is  brought,)  for  being  out  of  pofleffion 
he  may  not  know  the  nunjber,  and  if  he  fhould  miftake,  it 
would  be  a failure  of  his  fuit. 


In  order  to  prove  property,  where  the  action  is  brought  by  Garth.  453. 
9n  affignee  under  a commiffion  of  bankruptcy  (who  may  de- 
clare, if  be  will,  ut  cle  bonis  fuis  propriis)  it  is  neceffary  to 
prove,  I.  The  bankrupt  a trader  within  the  flatute.  2.  The  Rufh  W Bar- 
acl  of  bankruptcy,  3.  That  the  commiffion  was  regularly  her,  Mkh,  ^ 
granted.  4.  The  affignment  to  the  plaintiff'.  5.  A property  * ** 


in  the  bankrupt.  It  will  be  proper  therefore  to  conuder 
what  evidence  is  fufficient  to  prove  thefe  feveral  things;  and 
for  that  purpofe  I will  fet  down  the  words  of  the  feveral  fta- 
tutes  which  deferibe  what  perfons  may  be  bankrupts,  and 
what  ads  will  make  them  fo. 

By  13  EL  c.  7.  Any  perfon  ufing  the  trade  of  merchandize, 
by  way  of  bargaining,  exchange,  rechange,  bartry,  chevifancej 

^3 
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or  otherwife,  in  grofs  or  by  retail,  or  feeking  his  trade  or  liv- 
ing by  buying  and  felling,  that  departs  the  realm,  or  begins 
to  keep  boufe,  or  other  wife  abfent  himfelf,  or  fufFers  himfelf 
willingly  to  be  arrefted  for  any  debt  not  due,  or  fufFers  him- 
felt  to  be  outlawed,  to  defraud  any  of  his  creditors,  fhall  be 
deemed  a bankrupt  j and  by  i Jac.  c.  15.  or  fraudulently  pro- 
cures his  goods  to  be  attached  or  fccreted,  or  makes  any  frau- 
dulent grant  of  his  land  or  goods,  to  the  intent  that  his  cre- 
ditors may  be  defrauded;  and  by  21  Jac.  i.  c.  19.  any  that 
ufes  the  trade  of  a ferivener  receiving  other  men’s  money 
into  his  truft  and  cuflody,  or  any  merchant  who  fliall  endea- 
vour to  compel  his  creditors  to  take  lefs  than  their  juff  debt, 
or  gain  longer  time  than  was  given  upon  the  original  con- 
tract, or  being  indebted  in  looL  or  more,  fhall  not  pay  or 
compound  for  the  fame  within  fix  months  after  due,  and  the 
debtor  be  arrefted  for  the  fame,  or  within  fix  months  after  an 
original  fued  out  and  notice  thereof,  or  being  arrefted  Qiall  lie 
in  prifon  two  months  or  more  upon  that  or  any  other  arreft, 
or  being  arrefted  for  loc/.  or  more  of  juft;  debts  lhall  efcape 
out  of  prifon,  or  procure  his  enlargement  by  putting  in  hired 
bail.  And  by  the  faid  aCi  21  yac.  i.  in  the  cafes  of arreft  and 
lying  in  prifon,  or  getting  forth  by  hired  bail,  he  is  to  be 
deemed  a bankrupt  from  the  time  of  his  firft  arreft. 

liy  14  Car,  2.  c.  24.  The  having  money  in  the  Eajt  India 
Company  will  not  make  a trader;  and  in  the  5 G.  2.  c.  30. 
by  which  bankers,  brokers,  and  faitors,  are  made  liable  to  be 
k Jo  bankrupts,  there  is  a pro^ifo  that  it  fhall  not  extend  to  any 

^ farmer,  grazier  or  drover. 

Vidt  Veinoti  gy  ^ 2.  c.  30.  f.  34.  if  any  bankrupt  fhall  after  the  ilTu- 

Haiikey*^an/'  ^ commifliou  agaiiilt  him  pay  the  perfou  who  fued  out 

other*  G.  Hj!I,  the  fame,  his  debt,  or  give  or  deliver  to  fucb  perfon  goods  or 
a6th july,i7S7.  ^^y  other  fatisfaCfioii  ot  fecurity  for  his  debt,  whereby  the 
perfon  fuing  out  the  commiflion  fhall  privately  receive  more 
ill  rcfpedl:  of  his  debt  than  the  other  creditors,  fuch  payment, 
fhall  be  fuch  an  adl  of  bankruptcy  whereby,  on  good 
proof  thereof,  fuch  com  million  fhall  be  fuperfeded,  and  ano- 
ther commiflion  ftiall  be  awarded  to  any  creditor  petitioning, 
and  the  perfon  taking  or  receiving  fuch  goods  or  other  fatisi 
faction  Iftall  lofe  his  debt  and  all  that  he  has  received. 


Conftriiftions  on  the  aforefaid  Statutes. 


Ca.  K.  B.  245. 


Tribe 

V^chber,  H# 

17  G.  2.  C,  B, 
SaiL  109*  Si  P. 


A man  cannot  be  a bankrupt  in  refpcdl  to  debts  contrafted 
during  his  infancy,  though  the  adl  of  bankruptcy  were  com- 
mitted after  he  was  of  age. 

A.  being  arrefted,  puts  in  bail,  afterwards  he  furrenders  In 
difeharge  of  his  baiJj  and  is  above  two  months  in  prifon)  he 
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is  a bankrupt  only  from  the  time  of  his  furn^dcr,  not  from 
the  time  of  his  arreft. 

But  ^vhere  fbam  bail  is  put  in  before  a judge,  as  a means 
to  get  the  defendant  turned  over  to  the  prifon  of  the  court, 
and  he  is  accordingly  immediately  furrendered  and  fent  there, 
the  imprifonmcnt  is  to  be  computed  from  the  arreft. 

A fhoemakcr  may  be  a bankrupt,  for  he  lives  by  buying 
and  felling  leather;  but  an  innkeeper  as  fuch  cannot,  fur 
though  he  buy  provifion,  yet  he  does  not  properly  fell  ir,  for 
the  attendance  of  bis  fervancc,  furniture  of  his  houfe,  tsc.  are 
to  be  cor.  fide  red. 

So  it  has  been  holden  that  a vi<^ualler,  as  fuch,  cannot  be 
a b^tnkrupt. 

One  who  buys  cattle  at  one  fair,  keeps  therri^r?e_o.r-fQ.ur 
days  on  his  own  ground,  and  then  drives  them  to  another  fair 
to  fell,  is  a drover  within  the  meaning  of  5 G.  2.  aforefaid. 

In  the  cafe  of  JVesdier^  a mercer  on  LudgaU-hiU^  againft 
whom  his  going  beyond  fea  being  given  in  evidence,  it  was 
inliftcd  that  (hewing  quo  ammo  it  was  done,  {viz.  on  account 
of  having  killed  his  wife)  it  could  not  be  conftrued  an  of 
bankruptcy ; but  it  appearing  his  creditors  were  thereby  in 
fact  prevented  from  recovering  their  debts.  Reeves  Ch.  Juft, 
held  it  was : but  if  that  fa£t  had  not  come  out,  it  would  have 
been  other  wile. 

If  A.  commit  a plain  act  of  bankruptcy,  as  keeping  houfe, 
Izc,  though  he  after  go  abroad  and  be  a great  dealer,  yet  that 
will  not  purge  it.  Hut  if  the  act  were  doubtful,  the  going 
abroad  and  dealing  will  be  an  evidence  to  explain  the  intent 
of  the  firft  a^i;  for  if  it  were  not  to  defraud  creditors,  and 
keep  out  of  the  way,  it  will  not  be  an  aiSt  of  bankruptcy, 
Alfo  if  after  a plain  acf  he  pay  oft'  or  compound  with  all  his 
creditors,  he  is  become  a new  man. 

I'o  conftitute  an  aft  of  bankruptcy,  the  denial  of  the  party 
muft  be  with  an  intent  to  delay  creditors  ; therefore  being  de- 
nied v/hen  lick  in  bed,  or  engaged  in  company,  will  be  no 
aft  of  bankruptcy ; and  Lee  Ch.  Juft  held  the  fame,  where 
the  denial  was  by  agreement  in  order  to  take  out  a commif- 
li^n.  But  in  Bramhy  v.  Mundee  at  GuUdhall  id  June  1756, 
Mr.  Juftice  Fojier  held  it  fufficient  proof  of  an  aft  of  bank- 
luptcy:  the  faft  proved  was,  that  the  party  (in  confequence 
©fan  agreement  made  at  a meeting  of  the  creditors  two  hours 
before,  at  which  he  and  the  plaintiff  both  were)  was  denied 
to  the  plaintiff’s  clerk,  who  was  fent  to  demand  money; 
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fyttraduSiion  to  the  La%^ 

iamen  quare^  for  how  can  fuch  a denial  be  faid  to  be  with  io- 
tent  to  delay  the  creditor  ? — Probably  the  defendant  himfelf 
in  this  cafe  had  concerted  or  been  privy  to  the  committing  the 
a«Sl  of  bankruptcy : and  under  fuch  circumltances  a denial  by 
agreement  has  in  many  cafes  been  holden  to  be  fufHcient  proof 
of  an  a£l  of  bankruptcy.  For  where  a perfon  has  been  a (lifting 
in  procuring  fuch  a£t  of  bankruptcy  to  be  comniltted,  it  does 
not  afterwards  lie  in  his  mouth,  nor  fliall  fv  be  permitted  to  fay 
it  was  fraudulent  or  inefFedlual,  But  fuch  a£l:  of  bankruptcy 
will  be  of  no  avail  againft  perfons  who  were  not  privy  to  it. — 
Though  a man  with  intent  to  delay  his  creditors  order  him- 
fclf  to  be  denied,  yet  unlefs  in  fa6l  he  be  denied  to  a creditor, 
it  will  be  no  a<Sl  of  bankruptcy ; therefore  it  is  necelTary  to 
prove  that  the  perfon  denied  was  a creditor. 

On  the  28th  of  J^overtibert  Hall  rode  out  of  town,  and  re- 
turned in  the  evening,  before  which  a bailiff  h^d  been  at  hi^ 
fliop  to  arreft  him  ; the  next  morning  he  fent  for  the  bailiff, 
and  told  him  he  went  out  in  order  to  get  the  term  of  the  plain- 
tiff, and  now  the  return  of  the  writ  was  out,  if  they  would 
take  out  a new  writ  he  would  give  bail,  which  was  done  ac- 
cordingly; and  this  was  held  tube  an  a£l: of  bankruptcy  wlth^^ 
in  I 'Jac.  I.  f.  15. 

In  an  action  of  trover  againll  a fheriif,  who  had  levied  an 
execution  on  the  bankrupt’s  goods,  to  prove  an  adf  of  bank- 
ruptcy prior  to  the  execution,  the  plaintiffs  relied  on  an  af- 
fignment  made  by  the  bankrupt  of  all  his  effedts  to  two  of  his 
creditors,  in  trufl:  for  them felves,  and  the  reft-,  in  confequence 
of  a propofition  made  by  the  bankrupt  at  a meeting  of  his  cre- 
ditors, and  accepted  by  all  that  were  prefent.  Per  LordMans~ 
fields  this  deed  is  a fraud  on  the  bankrupt  laws,  and  is  an  acl  of 
bankruptcy,  unlefs  every  creditor  concurred.  And  as  every 
creditor  did  not  concur  in  it,  (for  the  plain  tiff  in  the  execution 
was  adverfe)  the  prefent  plaintiff  had  averdi£l. 

A man  cannot  be  an  evidence  to  prove  an  a<S  of  bankruptcy 
committed  by  himfdf;  but  his  confeftion  to  a third  perfon  that 
he  had  gone  out  of  the  way  to  avoid  being  arrefted,  is  evidence. 
So  a verdift  upon  an  iffue  dire(5led  out  of  chancery,  to  which 
only  one  of  the  defendants  was  party,  may  be  read  againft;  all 
the  defendants,  to  prove  the  time  of  the  a£l:  of  bankruptcy. 

A man’s  giving  money  for  notice  when  a writ  fhould  come 
into  the  fherifPs  office  againft  him  is  no  proof  of  an  aSt  of 
bankruptcy,  for  he  may  do  it  to  prevent  his  credit  being  blown. 
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Proof  of  the  commKTion  ought  to  be  by  fhewing  it  under  / - 

leal,  and  the  petition  to  the  chancellor  on  which  it  was  grant-^ 
cd,  and  the  defat  of  the  petitioning  creditors,  which  (by  5 G. 

2.)  if  one,  tnuft  amount  to  100/.  if  two,  to  150/.  if  three  or  ^ j 

more,  to  200/.  It  mu  ft  alfo  be  a legal  debt ; therefore  the  af-  ^ ^ 

iignee  of  a bond  cannot  be  a petitioning  creditor  {^MediicotC% 

cafe  in  chancery,  E.  4 G.  2.  Oct.  Si.  161.)  and  it  muft  be  due  Sw’.yne  & a»,  . 

at  the  time  of  the  a£t  of  bankruptcy  committed,  {^Toms  and  - / 

others  Myltm,  //•  13  G j.  Oa.  Sir.  147.)  but  though  of 

nc>  £•  57  C.  •/  ; 

2,  C, 

The  allignment  is  to  be  proved  by  producing  the  deed,  and  ' ^ y 

Till  aftlgnnient  the  property  is  not  out  of  the  bankrupt ; Salk.  icR.  ' ^ 


above  fix  years  ftariding,  it  will  be  good. 

M.  B.  A joint  creditor  may  fue  out  a feparate  commiffion, 

, and 

proving  the  executjon  of  it  by  the  commilfioners. 
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yJjLczc, 


Cooper  stud 

ChittT,  & al.  E.  . 

32  G.  a.  K.. 


but  the  alignment  vefts  the  property  in  the  aflignees  from  the 
time  of  bankruptcy ; and  therefore  if  a perfon  fue  out  execution  Rulh  ani  Ba- 
againft  a bankrupt,  and  the  IherifF  feize  his  goods,  and  fell 
them, and  give  the  money  to  the  perfon  filing  out  the  execu-  av 

tion,  the  aflignees  may  bring  trover  againft  the  ftierifF  (or  the  Ibid.  ^ ^ - 

perfon  fuing  out  the  execution,  if  he  can  be  proved  a party  to  ^ ^ f'  C 2 AC*, 

the  converfion,  by  giving  bond  to  fecure  the  fheritF,  and  fo 
making  it  his  own  aft;)  and  there  is  no  occafion  for  an  aftual 
demand,  becaufe  the  property  being  vefted  in  the  aflignees 
from  the  time  of  the  bankruptcy,  the  execution  was  tortious. 

If  therefore  a IhcrifFlevy  goods  on  a y?  Jd.  after  an  aft  of  bank- 
ruptcy committed,  but  before  a commiffion  fued  out,  he  ought 
not  to  fell  the  goods  after  the  commiffion,  for  if  he  do,  he  will 
make  himfelf  liable  in  trover.  Where  the  cafe  appeared  to  be,  Bai'y  Bon- /■JU.'C 
that  the  defendant  took  the  goods  by  virtue  of  a fi.  fa.  direft- 
ed  to  him  as  bailift'  after  an  aft  of  bankruptcy,  but  before  a * 

commiffion  fued  out;  on  a fpecial  verdict  he  had  judgment, 
for  being  an  officer  he  was  obliged  to  execute  the  writ.  Note, 
the  fingle  queftion  referred  by  the  fpecial  verdift  was,  whether 
the  taking  were  lawful  ? and  it  was  upon  that  the  court  deter- 
mined : A bailiff,  as  foon  as  he  has  taken  the  goods,  is 
funam  cjfde^  and  therefore  If  he  were  juftified  at  the  time  of 
taking,  a fubfequent  commiffion  ought  not  toaffeft  him. 

A.  was  arrefted  and  lay  in  gaol  for  two  months.  In  which  Coppindale «. 
time  his  goods  were  taken  in  execution  on  a ii.  fa.  then  a * “** 

^ jy  B.  R.  Tr.  36 

commiffion  of  bankruptcy  ilTued,  and  A.  was  declared  a bank-  & 33  G.  2. 
tupt  from  the  firft  arreft.  Afterwards  theflieriff  returned  nulla 
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; this  is  a good  return,— The  Ji,  fa*  was  returnable  the 
26th  June;  the  conrmilTion  ilFued  the  5th  July  : i'he  return 
was  in  fail  made  tlte  5th  A-ovnnlity  aiiJ  the  court  laid  they 
would  take  it  as  made  at  the  time  when  in  fail  it  was  maae> 
and  not  as  made  at  the  day  of  the  return  of  the  writ. 

A.  Jiving  in  Iniantf  emple?yed  B*  in  Lcjulon  to  feH  goods 
foi'  him,  i?-  fuU  ihcrn  ti>  J.  S-  {T  not  knowing  to  w^bom 
they  iveie  fold,  and  J.  not  kiunving  whole  property  they 
were)  B*  became  a In-akrupr,  and  J,  6\  paid  the  money  to  his 
aflignees.  flrali  recover  it  from  them*  It  was  agreed  that  4 
payment  by  J*  S*  to  B*  was  a difcharge  for  him  again  11  thq 
priiicipal  A.  yet  the  debt  was  not  in  bw  to  but  to  the  per- 
fon  whofe  goods  were  loldj  and  therefoie  was  not  affigned  to 
the  defendants  under  the  general  affignment  of  a!!  their  debts, 
but  remained  due  to  A^  as  it  was  betore  j and  it  being  paid  iq 
the  defendant,  who  had  no  riglu  to  it,  but  under  a miHake, 
that  payment  muft  be  under liuod  m law  to  be  for  the  ufe  of 
him  to  whom  it  was  due. 

A.  became  a bankrupt  after  his  goods  extended  on  a ftatute, 
and  before  the  liherate-^  and  in  trover  by  the  adignees  againrt 
the  defendant,  who  had  got  pofieflion  by  virtue  of  the  lileraify 
the  court  held  the  property  was  divcficd  out  of  the  bankrupt  by 
the  extent,  aitd  confequently  that  the  goods  were  not  allignable. 
And  note:  Ifoe  afl  of  bankruptcy  is  the  fame  thing  in  the 
cafe  of  common  creditors,  as  thej^igjiment  !s  in  the  cafe  of  the 
king.  The  king  is  bound  by  an  actual  allignment,  becaufe  the 
property  is  then  abibliitdy  transierred  to  a tl>ird  perfon  ; but 
relations,  w^hich  are  butibciions  of  lav/,  cajinut  bind  the  crown. 

And  tiote,  that  the  iq  G\  2-  reciting  tliat  perfons  fiequently 
commit  fecret  aiis  of  bankruptcy  unknown  fo  their  creditors^ 
and  after  appear  publickly  and  carry  on  their  trade,  and  that 
permitting  fiich  fecret  acts  of  bankruptcy  to  avoid  payments 
conaJiAe  made  is  a difeouragement  to  trade,  enadls  that  no  per- 
fun  who  \s  hna  fuie  a creditor  of  any  bankrupt  for  goods  fold, 
or  for  any  bill  of  exchange  drawn,  negotiated  or  accepted  by. 
him,  fliall  be  liable  to  refund  to  the  aflignees  any  money,  wdiich 
before  the  fuing  forLh  the  commiffion  was  hna  Jidt\  in  the 
ufual  or  ordinary  couife  of  trade  and  dealing,  received  by 
fuch  perfon  of  iuch  bankrupt  before  fuch  time  as  he  fliall  have 
notice  that  he  is  become  a bankrupt,  or  that  he  is  in  infol- 
vent  ci  rc  u mil  a nces. 

As  to  the  proof  of  property;  by  ar  1*  c.  19.  if  any  per- 
fon becoming  a bankrupt  have  in  his  poficllion,  by  the  confeiit 
of  the  o wner,  good  ^ of  a nm her  man,  and  flia  11  be  reputed  owner 
of  fuch  goods,  and  flnill  take  upon  him  the  fale,  alrcration  of 
dirpofal  of  them,  the  commiffioners  of  bankrupts  fhall  have 
powder  to  fell  fuch  goods  for  the  benefit  of  creditors* 

7'his  does  nut  extend  to  goods  which  ^ footer  has  in  his  pqfo 
felTicn  and  alters  to  foil  for  another  man;  therefore  in  trover 
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Relative  to  ^riah  at  Nili  Prius. 

for  a parcel  of  diamonds  againft  the  afligneeof  Levi  a bankrupt, 
to  whom  before  his  bankruptcy  the  plain  lift’  had  delivered  the 
diamonds  to  fell;  upon  a cafe  made,  the  court  of  A.  5.  were  of 
opinion  that  the  getieral  words  of  the  claufe  ought  to  be  ex- 
plained bv  the  preamble,  and  that  ihcfe  jewels  being  originally 
the  plaintift'’s,  and  the  bankrupt  having  no  more  than  a bare 
authority  to  fell  them  for  the  plaintiff’s  ufe,  were  not  liable 
to  the  bankruptcy. 

Bat  if  a jeweller  have  in  hts  polleffion  jewels  belonging  to  Salk.  MSS. 
and  becoming  a bankrupt  offer  the  jewels  to  fate  to  5.  s.  c. 
the  affignee  may  difpofc  of  them,  and  J,  cannot  have  trover 
againfl  the  vendee. 


Upon  this  claufe  too  in  the  ftatute  it  has  been  determined,  Royal  a»d 
that  if  a trader  mortgage  his  flock  in  trade,  and  continue  in  H. 

polVcfllon  and  become  a bankrupt,  his  alTignees  may  difpofe  of 
it ; but  if  he  mortgage  or  fell  a chofe  in  action  {ex  gr.  a fhlp 
at  fea)  and  deliver  over  the  muniments,  it  will  not'be  within 
the  ftatute. — If  goods  be  configned  to  a factor  who  fells  them,  Scott  v Sa'.. 
and  becomes  a bankrupt,  the  merchant  muft  come  in  under 
the  commiffion;  but  if  he  lay  the  money  out  in  other  goods 
for  the  merchant,  the  merchant  will  have  the  goods.  So  if 
he  fell  the  goods  for  money  at  a future  day,  the  merchant  will 
be  entitled  to  the  money. 


And  by  the  i yac.  i.c.  1 f.  5.  If  any  perfon  who  fliall  af- 
terwards become  a bankrupt,  fhall  convey  his  lands  or  chat- 
tels, or  transfer  his  debts,  except  upon  the  marriage  of  any  of 
his  children,  or  fome  valuable  confideration,  the  commiflion- 
ers  may  difpofe  thereof  the  fame  as  if  the  bankrupt  had  been 
actually  feifed  or  ponefl'ed. 

The  bankrupt  cannot  be  evidence  to  fwear  property  in  him- 
felf,  or  a debt  due  to  himfelf,  without  a releafe  of  his  fhare  in 
the  furplus  and  the  dividends^for  elfe  he  is  plainly  imerefted, 
but  he  may  prove  property  in,  or  a debt  due  to  another. 

By  5 G.  2.  c.  30.  y!  7.  In  cafe  any  perfon  is  fued  for  a debt 
due  before  he  became  a bankrupt,  he  may  plead  in  general,  that 
the  caufe  of  action  did  accrue  before  fuch  time  as  be  became  a 
bankrupt,  and  may  give  the  fpecial  matter  in  evidence;  and 
the  certiBcate  and  allowance  fhall  be  fufKcient  evidence  of  the 
trading,  bankruptcy,  commiflion,  and  other  matters  precedent 
to  fuch  certificate,  and  a verdict  fhall  thereupon  be  given  for 
the  defendant,  untefs  the  plaiiitifl' can  prove  the  certificate  ob- 
tained unfairly  and  by  fraud,  or  can  make  appear  any  con- 
cealment by  the  bankrupt  to  the  value  of  10  f. 

Though  by  that  ftatute  the  future  effects  of  a bankrupt  after  Str.  1297, 
Z fecond  bankruptcy,  where  he  does  not  pay  fifteen  niillings  in 
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the  pound,  are  liable  to  be  feized  for  the  benefit  of  creditors^ 
yet  till  fei'zure  the  bankrupt  has  fuch  a property  in  them 
as  will  enable  him  to  feil  them. 

In  trover  by  a ftrangcr  for  goods  taken  at  fea.  In  order  to 
eftabliih  a property  in  himfelf^  the  plaintiff  mufl:  prove  two 
things,  I.  That  the  fovereign  of  the  plaintiff  was,  at  the  time 
of  the  taking,  in  amity  with  the  king  of  England.  i.  l^hat  the 
defendant  W'dS,  at  the  t!:ns  of  taking,  in  amity  with  the  fove- 
reigri  of  him  vi'liofe  goods  were  taken  j for  if  he  that  took 
them  were  at  enmity  with  him  whofe  goods  were- taken,  the 
taking  v/as  lawful,  and  of  confetiuence  the  property  altered, — 
The  cafj  in  fourth  Inftitute  was,  England  was  in  amity  with 
Zpain  and  Holland,  who  were  at  enmity  ; the  Hollanders  took 
goods  at  fea  from  the  Spaniards  and  brought  them  into  E7ig~ 
land,  the  Spaniards  brought  trover  for  them  as  being  in  fola 
armci  ; and  it  was  holden  that  they  could  not  recover. 

PofleiTion  ought  to  be  proved  in  the  defendant  himfelf,  for 
delivery  to  a fervant  is  not  fufficient,  if  the  goods  do  not  come 
to  his  hands;  unlefs  the  fervant  be  employed  by  his  mafter  tq 
receive  goods  for  him,  and  they  be  delivered  in  the  way  of  his 
trade;  as  if  a pawn  be  delivered  toa  pawnbroker’s  fervant. 

To  determine  what  evidence  will  be  fufficient  to  proven 
converfion  in  the  defendant,  it  muft  be  known  how  the  goods 
came  to  his  hands  ; for  if  they  came  to  his  hands  by  delivery, 
Hnding,  or  bailment,  an  aciual  demand  and  refufal  ought  to 
be  proved ; but  it  is  not  neceflary  to  prove  an  aciual  demand, 
if  an  actual  taking  be  proved,  for  the  taking  being  unlawful  is 
itfclf  a converfion;  Co  likea^ife  if  an  actual  converfion  be 
proved,  it  is  not  necefiary  to  prove  a demand. 

A demand  and  refufal  is  only  evidence  of  a converfion  ; 
and  therefore,  if  the  jury  find  a fpecial  verdiiEi;  that  there  was 
a demand  and  refufal,  the  court  cannot  adjudge  it  a conver- 
fion. 

A demand  and  refufal  is  no  evidence,  where  it  Is  apparent 
the  defendant  has  made  no  converfion ; fuppofe  the  defend- 
ant to  have  cut  down  the  plaintiff’s  trees,  and  to  have  left 
them  lying  in  the  plaintiff’s  ground;  for  it  is  plain  he  has 
not  converted  them,  if  they  continue  there  as  before. 

In  trover  againft  a carrier,  denial  is  no  evidence  of  a conver- 
fion, if  the  thing  appear  to  be  really  loft  through  negligence; 
but  if  that  do  not  appear,  or  if  the  carrier  had  it  in  his  cuftody 
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when  he  denied  to  deliver  it,  it  is  good  evidence  of  a conver- 
fion.  But  he  may  give  in  evidence  the  detaining  of  the  goods  aRaym.  752. 
for  carriage  ; fo  he  may  give  in  evidence  that  the  goods  were  ‘ 22. 

ftolen  ; for  then  he  is  guilty  of  no  convernon,  though  he  will 
be  liable  in  an  aiflton  on  the  cafe  on  the  cuitom. 

So  in  trover  for  a horfe  in  an  imikeeper's  hands,  denial  is  2 Show.  161. 
no  evidence  of  a converfion,  utilefs  the  plaintiH-'  tender  what 
the  horfe  h.ns  eaten  out,  and  the  jury  is  to  judge  if  fufficient 
were  tendered.  But  \{  A,  put  a horfe  to  pafture  with  and  Cr.  Car,  271, 
agree  to  pay  him  \id.  fer  week,  as  long  as  he  remains  at  paf- 
ture,  and  afterwards  fell  him  to  C.  who  brings  trover  againft 
B.  he  cannot  give  in  evidence  the  detaining  him  till  he  be 
paid,  but  is  put  to  his  a£lion  againft  A.  for  this  differs  from 
the  cafe  of  an  innkeeper  or  taylor,  who  may  retain. 

A lord  of  a manor  feized  a bcaft  as  an  eftray,  and  kept  it  % Ro.  Abr.  92. 
for  fome  time  after  having  proclaimed  it.  Xhe  owner  after- 
wards, and  within  the  year  and  day,  claimed  it,  and  brought 
trover  without  firft  tendering  a fatisfa^ion  for  the  keeping  of 
it : And  for  the  want  of  that  it  was  hoi  den  that  the  adfton 
would  not  lie. 

But  if  a horfe  be  diftrained  in  order  to  compel  an  appear-  I.entan«n</ 
ance  in  a hundred-court,  after  appearance  the  plaintiff  cannot  ^ 

juftify  detaining  the  horfe  till  paid  for  his  keeping. 

So  if  A.  purchafe  the  intereft  of  a leafe  for  years,  and  the  i Raym,  73S. 
writings  are  left  in  the  hands  of  B.  an  attorney,  to  draw  an 
affignment,  and  he  docs  draw  one  accordingly,  which  is  exe- 
cuted, he  cannot  afterwards  refufe  to  deliver  it  to  till  he 
have  paid  for  it. 

So  where  the  defendant  pud  the  duty  at  the  cuftom-houfe  Str.  651., 
for  the  plaintiff’s  goods  j for  he  may  have  an  action  for  the 
money  fo  laid  out. 

Note,  no  perfon  can  in  any  cafe  retain  where  there  is  a fpe-  Bfemin  and 
cial  agreement,becaufc  then  the  other  party  is  perfonally  liable, 

If  trover  be  brought  againft  aconftable  for  goods  taken  by 
him,  purfuant  to  a warrant  from  a juftice  or  other  perfon,  if  h« 
have  ajurifdi£lion,  though  not  in  that  particular  inftance,  (as  if  WDaw.. 
commifHoners  of  the  wincow-tax  fine  a colleflor  for  a negledi  j Od^StV.^* 
not  within  their  power)  tbe  conftable  will  not  be  liable,  for  he 
is  not  guilty  of  a converfion  to  his  own  ufe  ; and  though  the 
plaintiff  is  intitlcd  to  the  furplus  of  the  diftrefs,  yet  he  cannot 


recover 


An  introduBion  to  the 


yh<<^ 


9 


\ ita 

Kaym*  740-" 
tamen  Q^iere. 

f 


Tinkler  <if. 
Pttole^ni/  ano*- 
ther,  B.  R. 
Mick.  fi  G.  3. 


1 Danv.  21, 


Str,  576. 


2 Bnlf-  3 1 2.  per 
Coke  Ca.J. 


Cr.  B.  78. 
Cr,  Ca.  26 zt 


Cr.  J.  6iir. 


Yelv,  166. 


Smalley  anJ 
Kirfuoc  & Ui’ 
E.  ij  G.  2. 
Str.  1094. 
Pullen -u.  Pal- 
mer,M.  3 G. 
I.  C.  B.  S.  P. 
Andr,  245. 


recover  It  In  trover.  So  lord  chief  jufllce  Ho!i  held,  that  Ilf 
a fheriff  upon  an  extent  for  the  king  againft  A.  fcize  the  goods 
of  B.  B.  cannot  have  trover,  becaufe,  by  the  feizure,  the  pro- 
perty veiled  In  the  king. 

If  upon  an  information  of  feizure  the  goods  be  condemned, 
no  a(3:Ion  will  He  for  them.  Rut  if  there  be  no  condemnation, 
and  the  goods  were  not  liable  to  be  feized,  trefpafs  or  trover 
will  lie  againft  the  officer  for  them.  But  by  ig  (?,  2.  c. 
34./  16.  if  the  judge  certify  on  the  record  that  there  was  a 
probable  caufe  for  fuch  feizure,  then  the  plaintiff,  befide  his 
(hip  or  goods  fo  feized,  or  the  value  thereof,  fliall  not  be  in- 
titled  to  above  2 d,  damages,  nor  to  any  colls  of  fuit. 

If  a man  take  my  horfe  and  ride  him,  and  -after  deliver  him 
tome,  yet  I may  have  this  adiion  againll  him,  for  the  riding 
was  a converfion,  and  the  re-delivery  will  only  go  In  mitiga- 
tion of  damages. 

Drawing  out  part  of  a velTel,  and  filling  It  up  with  water,  is 
a converfion  of  all  the  liquor. 

If  a man  find  my  goods,  and  upon  a demand  anfwerthat  he 
knows  not  whether  I am  the  true  owner,  and  therefore  refufe  ; 
this  is  no  evidence  of  a converfion,  if  he  keep  them  for  the  true 
owner. 

Though  it  be  necelTary  to  alledge  a day  and  place  of  conver- 
fion (ora  rcquell  and  refufal,  which  is  tantamount)  yet  as  it 
is  a tranfitory  adion,  the  converfion  m*y  be  laid  here  and 
proved  in  Ireland, 

If  trover  be  brought  againll  baron  and  feme,  the  declara- 
tion mufl  fuppofe  that  they  con^^erted  the  goods  to  the  ufe  of 
the  hufband,  and  it  mull  not  be  Uid  that  fhe  converted  them  to 
her  own  ufe;  and  many  judgments  have  been  arrelled  on 
that  account ; yet  as  the  converfion  is  a tort,  it  Ihould  feem 
as  if  fire  might  be  charged  with  it  the  fame  as  with  a trefpafs : 
as  fuppofe  fhe  were  to  take  my  Iheep  and  eat  them  : and  in 
trefpafs  againll  baron  and  feme  it  may  be  laid  in  the  declara- 
tion, that  they  converted  the  goods  to  their  own  ufe;  for 
though  it  had  been  to  the  ufe  of  the  hufband  only,  yet  after 
his  death  the  wife  would  be  charged  with  the  damages; 
however  there  is  a difference  between  the  tv/o  cafes,  for  in 
trover  the  converfion  ts  the  gill  of  the  adlion,  but  not  In 
trefpafs. 
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Relative  to  Tl'rlals  at  Kill  Piius. 

An  executor  left  furniture  in  the  houfe  by  the  confentofthe 
heir,  who  ufed  them;  afterward  upon  a demand  and  refufal 
the  executor  brought  trover ; the  heir  pleaded  the  ftatute  of 
limitation!:,  andy^r  air.  the  ufer  before  demand  was  no  con- 
verlion,  and  the  refufal  f which  is  the  oitIv  evidence  of  it)  being 
within  fix  years,  the  adfion  is  not  barred. 

Trover  will  not  lie  againft  ajervant  for  taking  goods  by  his 
mafier’s  command,  and  for  his  mailer’s  ufe ; but  trefpafs 
will. — This  rule  mult  not  be  taken  in  the  full  latitude  of  the 
words,  for  it  is  certain  it  will  not  extend  to  cafes  where  the 
command  is  to  do  an  apparent  wrong;  and  fo  it  is  faid  by  J. 
Scroggs  in  Mires  and  ^eleia^  \ and  perhaps  it  wiil  not  to  any 
cafe  where  the  taking  is  toftiotls,  for  then  there  is  no  occafion 
for  a demand  and  rerufal  ; but  where  the  poiTeflion  was  law- 
ful, a refufal  bv  a fervant  will  not  be  evidence  of  a converfion 
in  him,  for  it  will  be  evidence  of  a converfion  in  h!s  m after  ; 
as  is  the  cafe  of  the  pawnbroker  in  Salk.  4411  ^mes  and  Hart. 
Pflrier  and  Godwin,  M.  2 G.  2.  is  a ftron?  cafe  to  fliew  how 
far  one  man  a«3:iiigby  the  command  of  another  ftiall  be  aO' 
fwcrable  in  trover:  that  was,  a bankrupt  lett  plate  with  his 
wife,  who  delivered  it  to  a fervant  to  fell,  the  fervant  delivered 
it  at  the  door  of  IHsodward  filop  to  the  defendant,  who  went 
into  the  ftiop  and  pawned  it,  and  immediately  delivered  the 
money  to  the  fervant,  wdio  paid  it  to  the  wife.  Upon  trover 
brought  by  the  aftignee  againft:  the  defendant,  he  obtained  a 
verdift;  but,  upon  motion,  the  court  granted  a new  trial,  as 
being  a converlion  in  the  defendant;  and  upon  a fecond  trial 
the  plaiiitifi  had  a verditS.  Note  ; the  defendant  pawned  it  in 
his  own  name,  and  gave  his  own  note  for  the  money. 

If  the  plaintiff  prove  the  goods  to  have  been  in  liis  poftef- 
fton,  it  is  prima  facie  evidence  of  property,  but  the  defendant 
may  prove  them  the  goods  of  J.  S.  who  died  inujiate.,  and  that 
letters  of  adminiftration  have  been  granted  to  him  ; but  fuch 
evidence  will  not  be  conclulive  againft  the  plaintiff,  for  he 
may  fliew  that  he  was  married  to  J.  5.  and  fo  entitled. 

So  it  would  be  fiifficient  if  the  defendant  could  prove  that 
the  plaintiff  had  before  recovered  in  an  action  of  trover  againft 
J.  S.  for  the  fame  goods,  for  fuch  recovery  vefts  the  property 
in  y.  S.  and  the  plaintiff  has  damages  in  lieu  thereof,  and 
therefore  in  a fecond  ailioii  he  cannot  fay  the  goods  are  his. 
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Where  trover  is  brought  by  a rightful  executor  or  admlni- 
fl ra tor  again H:  an  executor foniori^  he  cannot  plead  payment 
of  debts,  is’f.  to  the  value,  £jfr.  or  that  he  hath  given  the  goods; 
iSc.  in  fatisfi£lion  of  debts  but,  upon  the  general  iflue,  fucK 
payments  lhall  be  recouped  in  damages  j and  if  they  amount  to 
the  full  value,  the  plaintiff  fllall  be  nonfuited  : But  he  fliall  not 
give  in  evidence  a retainer  for  a debt  of  his  own  j and  if  the 
action  be  trefpals  in  Head  of  trover,  payment  of  debts  to  the 
value  will  only  go  in  mitigation  of  damages  : And  perhaps  in 
trover  by  a rightful  adminiftrator  againlt  an  executor  de  Jon 
iorty  he  could  not  give  in  evidence  payment  of  debts  to  the 
value  for  fuch  goods  as  virere  ftill  in  his  cuftody,  but  only  for 
fuch  as  he  had  fold. 

If  an  adniiniflrator  bring  trover  on  his  own  polTeilion,  the 
defendant  may  upon  the  general  iffue  give  in  evidence  a will 
and  executor  ; but  if  the  a£lion  be  brought  on  the  polfelfion  of 
the  Intgjiatey  the  defendant  mull  plead  it  in  abatementi  and 
cannot  give  it  in  evidence  011  not  guilty, 

Mr.  Danvers  fays  there  is  no  plea  in  trover,  but  a releafe  and 
not  guilty  ; for  every  plea  in  juftification  is  tantamount,  and 
Lord  Ch.  Juft.  Hs/iy  in  the  cafe  of  HartfDrd  and  ^oneSy  Sad., 
654.  fays,  he  never  knew  but  oite  plea  that  was  good,  and  re- 
fers to  a cafe  in  Telverton  198,  where  introvfir  for  two  butts  Of 
wine,  the  defendant  pleaded  that  he  took  them  for  prifage  for 
fhe  king,  and  there  is  another  fpecial  plea  In  2 Bulftr.  289,  that 
was  holden  good,?;iz.  That  the  defendant  kept  a common  inn, 
and  that  a ftranger  brought  the  plaintiff’s  horfe  there  j and  that 
not  being  paid  for  his  meat,  hedetained  the  horfe  there  j but  for 
the  reafon  given  by  Lord  Ch.-  Juft.  Holt  in  the  cafe  of  Harijord 
and  Jenes,  fetting  afide  a fpecial  plea  (that  the  goods  were 
caft  away,  and  that  he  faved  them,  and  detained  them  till  he  was 
paid  for  his  pains)  vi%.  That  if  a detainer  be  lawful,  it  does  not 
confefs  a converfion  (which  is  certainly  law)  that  plea  ought 
not  to  have  been  allowed.  And  in  Wingfield  r.  Stratfordy 
25  G.  2.  K.B.  it  was  holden  by  the  whole  court,  that  there  could 
be  no  fpecial  plea  in  trover,  but  a relcafe.  But  as  the  defend- 
ant cannot  plead  the  fpecial  matter,  he  may  give  it  in  evidence 
on  the  general  ilTue;  and  therefore  in  trover  for  a gun,  the  de- 
fendant may  give  in  evidence,  that  he  was  gamekeeper  of  the 
manor  of  and  took  the  gUn  by  the  22  ^ 23  Car,  %,  though 
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tti6  a£i:  do  not  authorize  the  pleading  the  general  ilTueJ  and 
therefore  It  would  be  otherwife  in  trefpafs  for  taking  it. — Yet 
where  in  trover  for  goods,  the  defendant  pleaded  that  the  plain- 
tiff had  brought  the  like  action  againft  J,  5,  for  the  fame 
goods,  and  had  recovered,  and  had  execution;  upon  demur- 
rer, the  plea  was  holden  to  be  good:  and  it  was  faid,  that 
where  the  demand  and  recovery  is  ol  a thing  certain,  as  where 
two  are  bound  in  io6/.  bond,  jointly  and  feverally,  there  re- 
covery and  execution  againft  one  is  not  a bar  againft  the  others 
for  execution  is  no  fatisfadlion  for  the  lool.  demanded t 
but  where  the  demand  and  recovery  is  of  a thing  incertain,  as 
where  trefpafs  is  done  by  two,  y/hich  refts  only  in  damages, 
if  the  plaintiff  recover  againft  one,  that  judgment  is  a fufficl- 
cnt  bar  againft  the  other;  for  tranjit  in  rent  judicatam\  the  pro- 
perty of  the  goods  is  changed,  fo  as  he  may  not  feize  them 
again, 

Note-^  In  general  cafes  it  is  not  allowed  to  bring  the  thing 
into  court  for  which  the  action  is  brought;  yet  I have  known 
it  under  particular  circumfiances,  where  the  court  would  dif- 
countenance  the  a£tion:  and  it  appears  from  Mr,  Barnes’s 
Notes  that  in  the  common  pleas  it  has  been  often  done. 

The  rule  feems  to  be,  that  hona  periturs  and  cumbrous  goods 
{hall  not  be  permitted  to  be  brought  into  court;  but  in  other 
cafes  they  may,  upon  an  affidavit  that  they  are  in  the  fame 
plight  and  condition  as  when  taken. 

Where  goods  are  cumbrous,  the  court  will  grant  a rule  to 
fhew  caufe,  why  on  the  delivery  of  the  goods  to  the  plaintiff", 
and  paying  cofts,  proceedings  fliould  not  be  ftaid. 


CHAPTER  IIL 

Of  Detinue 

Detinue  Hcs  for  the  recovery  of  goods  in  fpecie, 
and  alfo  for  damages  for  the  detainer,  and  it  lies  againft 
a perfon  who  has  them  either  by  delivery  or  finding:  but  as  in 
this  adlion  the  defendant  may  wage  his  law,  trover  is  the  ac- 
tion in  more  common  ufe, 
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I have  already  taken  notice,  that  the  declaration  in  this  ac- 
tion rmift  contain  more  certainty  than  is  neceflary  in  trover; 
in  moft  other  refpcils  it  agrees  with  that  action.  It  may  be 
brought  by  one  having  a fpecial  property ; fo,  by  one  having  a 
property  without  pofieffion.  It  will  lie  for  a piece  of  gold, 
value  twenty- one  {hillings  ; fur  that  is  a demand  of  a thing 
certain  : but  it  will  not  lie  for  money  out  of  a bag,  though  in 
that  cafe  trover  will,  bccaufe  in  that  ad:ion  damages  only  are 
to  be  recovered. 

And  it  has  been  faid,  that  it  would  not  lie  for  hawks,  hounds, 
apes  or  popinjays,  or  fuch  like  things  which  ms  f era  natura-, 
though  made  tame;  yet  trefpafs  will  lie  in  fuch  cafe,  becaufe 
in  that  the  plaintiff  recovers  only  damages  for  the  taking,  and 
not  the  things  themfelves. 

If  a man  detain  the  goods  of  a feme  covert,  which  came  to 
his  hands  before  the  marriage,  the  hufband  can  only  bring  de- 
tinue; becaufe  the  law  transfers  the  property  to  him,  and  the 
detainer  is  the  caufe  of  a£fion.  But  in  fuch  cafe  the  wife 
might  join  in  an  atSlion  of  trover,  becaufe  the  inception  of 
the  caufe  of  action  was  in  her  by  the  trover. 

If  A.  deliver  goods  to  Bi.  to  deliver  to  C.  C.  may  bring  de- 
tinue againft  B,  for  the  property  is  veiled  in  him  by  the  deli- 
very to  hi.s  ufe.  So  if  a man  deliver  goods  to  B.  and  after 
grant  them  to  C.  the  grantee  may  have  detinue,  but  not  the 
grantor. 

If  the  bailee  of  a thing  burn  it,  his  executor  fliall  not  be 
charged  in  detinue,  becaufe  he  fhall  not  be  charged  without  a 
poffeffion  in  himfelf;  for  the  action  dies  w-iih  the  perfon. 

Where  a man  comes  to  a {hop  to  buy  goods,  and  they  agree 
upon  a price,  and  a day  of  payment,  and  the  buyer  takes  them 
away,  detinue  will  not  lie;  bccaufe  the  property  was  changed 
by  a law'fu!  bargain;  but  if  they  agree  forprefent  money,  and 
the  buyer  take  the  goods  away  without  payment,  detinue  lies, 
becaufe  the  property  is  not  altered.  So  if  a man  fell  goods  on 
payment  of  money  on  a day  to  come,  and  the  money  be  paid, 
and  the  goods  not  delivered,  detinue  lies,  becaufe  the  property 
is  in  the  buyer;  but  earneft  does  not  alter  the  property,  but 
only  binds  the  bargain;  and  therefore  if  no  other  time  for 
payment  be  appointed,  the  money  muft  be  paid  on  fetching 
away  the  goods : the  earneft  gives  the  party  a right  to  demand ; 
but  a bare  demand  without  payment  is  void.  After  earneft 
the  vendor  cannot  fdl  the  goods  Co  another,  without  a default 
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in  the  vendee;  and  therefore  if  the  vendee  do  not  come  and 
pay,  and  take  the  goods,  the  vendor  ought  to  requeft  him; 
and  then,  if  he  do  not  in  convenient  time,  the  agreement  is 
diflotved,  and  the  vendor  at  liberty  to  fell  to  another  per  foil. 

By  the  a£i;  of  navigation,  certain  goods  are  prohibited  un-  Salk.  223. 
der  pain  of  forfeiting  them,  one  part  to  the  king,  another  to 
him  that  will  inform,  felze  or  fue  for  the  fame;  any  perfon 
may  briOg  detinue  for  fuch  goods  ; for  the  bringing  of  the 
action  veils  a property  in  him. 

If  I deliver  goods  to  B.  who  lofes  them,  and  D,  find  them,  2 Danv.  511. 
and  deliver  them  to  y.  S.  who  has  a right  thereto,  1 cannot 
bring  detinue  agai  nil:  B>,becaufe  he  is  not  privy  to  my  delivery. 

The  plaintiff  muft  prove  an  adtual  pofTeinon  in  the  defendant,  2 R.  A.  703. 
and  the  detainer  of  the  goods  precifely  as  mentioned  m the  de- 
claration ; and  therefore  if  detinue  be  brought  for  a bond,  and 
it  is  proved  to  be  for  a greater  or  lefs  fum,  it  is  not  fufficient. 

The  gift  of  the  a£f:on  is  the  detainer:  therefore  if  goods  Ro.  Rep.  128. 
be  delivered  to  baron  and  feme,  the  detinue  fliall  be  oniy 
againft  the  baron;  but  if  goods  come  to  a feme  covert  before  Co.  L,  351. 
marriage,  the  at^lion  muft  be  brought  againft  the  hufband 
and  wife. 

If  the  defendant  plead  mn  detinrtt  he  may  give  in  evidence  Co.  L.  aSj. 
a gift  by  the  plaintiff,  for  that  proves  he  does  not  detain  the 
plaintiff’s  goods;  but  he  cannot  give  in  evidence  that  the 
goods  were  delivered  as  a pledge,  tSc.  as  he  might  in  trover. 

In  detinue  for  a deed,  the  defendant  after  a general  impar-  Hancock  v. 
\zncCf  profer'endo  hie  in  cur*  the  faid  deed,  pleaded  that  it  was  aS^Cal. 
delivered  to  him  by  the  plaintiff  and  y.  S.  ad  enjiodiend*  fub 
cert  is  conditionibus^  ei  quad  ipfe  paratus'  efi  ad  ddiberand*  cui  ml 
qttibus  cur*  covfuleravit,  idc.  Sed  mrum  esnaitimts  Hits  ex  parte 
praditii  qua  entis  adimpkta  funt  ipfe  emnhio  ignerat  et  petit  quod 
idem  J.  S.  pramuniatur,- — ^'I'he  plaintiff  demurred;  but  the 
court  held,  a prayer  of  garnifljmeiit  may  be  after  an  impar- 
lance, idea  preceptum  eji  vie  quod  per  probos  homines,  Set* 

fa.  quod  fit  hie,  £^e. 

The  judgment  in  this  ai^Iion  is  to  recover  the  thing  itfej’f, 
or  the  value  thereof,  therefore  the  jury  muft  find  the  value;  10 Co.  119. 
and  if  they  find  damages  and  cofts,  and  no  value,  it  fhall  not 
be  fupplied  by  a writ  of  enquiry. 

The  jury  ought  to  find  the  value  of  every  particular  thing  lb‘d. 
demanded;  but  a flock  of  fheep  is  intire,  ts'e, 
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CHAPTER  IV. 

Of  Replevin. 

H E action  of  replevin  is  of  two  forts;  i.  In  the  deti- 
net,  2 In  the  detimtit-,  and  may  be  brought  in  any 
cafe  where  a man  has  had  his  goods  taken  from  him  by  ano- 
ther. 

Where  the  party  has  had  his  goods  re-delivered  to  him  by 
the  flierifFj  upon  a writ  of  replevin,  or  upon  a plaint  levied  be- 
fore him  (which  by  the  ftatute  of  Malbrtdge  the  flieriif  may 
take  out  of  the  county-court,  and  make  replevin  prcfentlyj) 
the  aiSlion  is  in  the  detlnuit ; but  where  the  fheriff  has  not  made 
fuch  replevin,  but  the  defendant  fiill  has  the  goods,  theaffion 
is  in  the  detinei:  however,  of  late  years,  no  a<fIion  has  been 
brought  in  the  detiuet^  though  there  is  much  curious  learning 
in  the  old  books  concerning  it. 

The  advantage  the  plaimift'has  in  bringing  an  a6tionofr6- 
plevin  in  the  definetj  in  preference  to  an  ai^ion  of  trefpafs  de 
bonis  afprtcitisy  is,  that  he  can  oblige  the  defendant  to  re-deli- 
ver the  goods  immediately,  in  cafe  upon  making  his  avowry 
they  appear  to  be  replevifable;  but  as  in  fuch  cafes  he  may 
more  fpeedily  have  them  delivered  to  him  by  application  to  the 
flier  iff  in  the  common  w'ay,  it  is  of  no  ufe,  unlefs  the  diftraincr 
have  efloined  the  goods  fo  that  theflierifF  cannot  get  at  them 
to  make  replevin;  and  in  fuch  cafe  he  may  bring  anadfion  of 
replevin  in  the  detincl,  and  after  avowry  pray  that  the  defen- 
Ca.  K.  E.  37.  dant  may  gage  deliverance;  or  he  may  upon  a return  of  an 
elongavit  to  the  pluries  writ  of  replevin,  have  a writ  to  the 
fherilF  commanding  him  to  take  other  beafts  of  the  de- 
fendant in  withernam;  but  if  the  defendant  before  the  return 
of  the  writhernam  appear  to  the  writ  of  replevin,  and  offer  to 
plead  non  cepit,  it  fliall  flay  the  withernam;  for  the  defendant 
fijall  not  be  concluded  by  the  return  of  an  elongavit t for  the 
flierifF  can  make  no  other  return,  where  he  cannot  find  the 
thing  to  be  replevied. 

Where  the  perfon  taking  the  goods  claims  property  in  them 
befo'c  the  fiieriff,  he  cannot  make  replevin  of  them;  but  in 
fuch  cafe  the  party  may  fue  out  a writ  de proprietaie  probanda^ 
upon  which  the  flieriff  muff:  have  an  inqueff:  of  office;  and  if 
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upon  fuch  inquifition  the  property  is  found  in  the  plaintiff,  the 
flierifffliall  make  replevin,  alitermni  hut  though  the  pro- 
perty be  found  in  the  defendant,  yet  the  plaintiff  is  not  con- 
cluded, for  he  may  ftill  have  his  adlion  of  replevin,  or  of  tref- 
pafs;  but  if  in  an  aaion  of  replevin  the  defendant  plead  pro- 
perty, and  it  be  found  for  him,  the  plaintiff  is  concluded.— So 
if  goods  be  taken  in  execution  (or  on  a conviftion  before  juf- 
tices)  the  fheriff  fliall  not  make  replevin  of  them,  and  if  in 
fuch  cafe  the  ftietiff  fhould  make  replevin,  he  would  fubjedl 
bimfetf  to  an  attachnient ; for  goods  are  only  replevlfable  where 
they  have  been  taken  by  way  of  did  refs:  Lord  C h therefore 
defines  replevin  to  be  a remedy  grounded  upon  a diftrefs,  being 
(as  he  fays)  a re-deliverance  to  the  firft  pofleffor  of  the  thing 
diftrained,  on  fecurity  given  by  him  to  try  the  right,  and  to 
re-dcliver  the  diftrefs  if  judgment  fhall  be  againft  him. 

He  that  brings  replevin  muft  have  an  abfolute,  oratleafta 
fpecial  property  in  the  thing  diftrained^  and  therefore  fevcral 
men  cannot  join  in  a replevin,  unlefs  they  be.  jointenants  or 
tenants  in  common. 

Executors  may  have  a replevin  of  a taking  in  vita  tijiaiarh. 
So  if  the  cattle  of  a feme  foie  be  taken,  and  Che  afterwards  in- 
termarry, the  hufband  alone  may  have  replevin.  But  if  they 
join,  after  verdiil  judgment  will  not  be  arrefted,  becaufe  the 
court  will  prefume  them  jointly  interefted,  (as  they  may  be,  if 
a diftrefs  he  taken  of  goods  of  which  a man  and  woman  were 
jointenants,  and  afterwards  intermarry);  the  avowry  admit- 
ting the  property  to  be  in  the  manner  it  is  laid. 

'I  hc  declaration  ought  to  be  certain  in  fet ting  forth  the  num- 
ber and  kinds  of  cattle  diftrained,  becaufe  olherwife  the  fheriff 
cannot  tell  how  to  make  deliverance  if  it  fhould  be  nccclTary  ; 
^etari  avowry  may  make  that  good  which  would  be  bad  on  de- 
murrer, both  parties  agreeing  what  quantum  and  the  nature 
of  the  goods  are ; as  if  the  declaration  were  for  talcing  fourteen 
fki miners  and  ladles,  and  three  large  pots  and  covers.  And 
the  fheriff  may  require  the  defeiidimt  to  fhew  him  the  goods, 
and  it  would  be  a good  return  to  Ihy  kuIIus  venit  ex  parte  df 
Jendentii  ad  oflendendum  bana  ct  caialla. 

The  declaration  ought  to  be  not  only  of  a taking  in  a vill  or 
town,  but  alfo  in  quodam  locOf  vocad\  but  if  the  defendant  would 
^ake  advantage  of  this,  he  muft  demur  to  the  declaration. 
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An  JntroduBicn  to  the  haw 

A man  may  count  of  feveral  takings,  part  at  one  day  and 
place,  and  part  at  another  : and  if  the  plaintiff  alledge  two 
places,  and  the  defendant  anfwer  only  one,  /.  e.  if  the  plea 
begin  only  as  an  anfwer  to  part,  and  be  in  truth  but  an  anfwer 
to  part,  it  is  a difcontinuance,  and  the  plaintiff  mull  not  de* 
mur,  but  muft  take  his  judgment  for  that  by  Nihil  dicit\  far 
if  he  demur  or  plead  over,  the  whole  a<3ion  is  difeontinued. 
But  if  a plea  begin  with  an  anfw'cr  to  the  whole,  but  is  in 
truth  but  an  anfwer  to  part,  the  whole  plea  is  nought  and 
the  plaintiff  may  demur.  Where  the  defendant  avows  at  a 
different  place,  in  order  to  have  a return,  he  muft  traverfe 
the  place  in  the  count,  becaufe  his  avowry  is  inconfiftent 
with  it.  But  where  he  does  not  inhft  upon  a return,  he  may 
plead  non  ccplt,  and  prove  the  taking  to  be  at  another  place, 
for  the  place  is  material. — Xhis  is  to  be  under ftood,  where 
the  defendant  never  had  the  cattle  in  the  place  laid  in  the 
declaration  at  all  j for  if,  on  the  plea  of  non  cepity  the  plain- 
tiff prove  that  the  defendant  had  rhe  cattle  in  the  place  laid 
in  the  declaration,  he  will  have  a verdict : and  if  the  fact  be 
that  the  defendant  took  the  cattle  in  another  place,  and  only 
bad  them  in  the  place  mentioned  in  the  declaration  in  the 
way  to  the  pound,  he  ought  to  plead  that  matter  fpecially- 

Xhe  general  iffue  in  replevin  is  non  cepity  upon  which  pro- 
perty cannot  be  given  in  evidence,  for  that  ought  to  be 
pleaded  ; and  if  he  plead  property  in  hlmfelf,  he  may  either 
plead  it  in  bar,  or  in  abatement;  but  if  he  plead  it  in  a 
ftranger,  it  ought  properly  to  be  pleaded  in  abatement,  though 
it  may  then  likewife  be  pleaded  in  bar. 

If  the  defendant  plead  property,  whether  it  be  in  himfelf 
or  a fl ranger,  he  ftiall  have  a return  without  making  an 
avowry  for  it ; but  where  the  plea  in  abatement  is  of  a col- 
lateral matter,  fuch  as  c^pit  in  alio  locoy  he  muft  make  an 
avowry  in  order  to  have  a return,  for  he  muft  ftiew  a right 
to  the  property,  or  at  Icaft  to  the  pofleflion,  to  have  a re- 
turn : but  the  plaintift'  ought  not  to  traverfe  the  matter  of 
the  conufance  ; and  if  he  do,  and  demurrer  be  joined  upon  it, 
it  is  a difcontinuance,  and  the  defendant  will  have  judgment. 

The  defendant  may  either  avow  the  taking,  or  juftlfy  it; 
if  he  avow,  it  muft  be  upon  a right  fubfifting,  fuch  as  rent 
arresr,  £5fc,  and  then  he  intiiles  himfelf  to  a return;  but 
where  by  matter  fubfet'uent,  hp  is  not  to  have  the  thing  for 
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which  the  diftrefs  was  taken,  there  he  will  not  be  entitled  to 
a return,  and  therefore  cannot  avow,  but  muft  jafti fy  ; as  if 
a lord  dill  rain  for  homage,  and  afterward  the  tenant  die, 
and  then  his  executor  bring  replevin.  But  a man  may  dif- 
train  for  one  thing,  and  avow  for  another. 

By  1 1 G.  2.  r.  19.  Any  perfon  diftr«iiring  for  rent,  relief, 
heriot  or  other  fervice,  may  in  replevin  avow  or  make  conu- 
fance  generally,  without  fetting  out  a title.  — By  4 G.  2.  c, 
28.  a man  may  diftrain  for  rent-feck,  rent  of  affize  and 
chief-rents,  which  have  been  paid  for  three  years,  within 
twenty  before  the  firll  day  of  the  then  fefiions  (which  was 
in  173T,)  or  which  may  thereafter  be  created,  as  in  cafe  of 
rents  referved  upon  leafe. 

Rote\  if  the  defendant  afled  as  bai’ifF  to  another,  he  is 
not  fald  to  avow,  but  to  make  cognizance,  /.  e.  inlfead  of 
faying  bene  ad'vecat  captisnetriy  he  fays  bene  eognm  it  captionem. 
And  if  the  defendant  make  cognizance,  as  bailiff  to  J.  S. 
the  plalntifF  may  traverfe  his  being  bailiff,  for  this  is  different 
from  trefpafs  quare  claufum  fregity  for  there,  if  the  defendant 
juftify  an  entry  by  command,  or  as  bailiff  to  one  in  whom  he 
alledgcs  the  freehold  to  be,  the  plaintiff  fhal!  not  traverfe  the 
command,  becaufe  tt  v;ou!d  admit  the  truth  of  the  reft  of 
the  plea,  v/z.  That  the  freehold  was  in  y.  5.  W'hich  vi'ould 
be  fufficient  to  bar  his  aflion.  But  in  trefpafs  bonh  afpor- 
tatisy  ex  gr.  for  taking  the  plaintifFs  fhcep,  if  the  defendant 
juftify  the  taking  them  damage-feafant  as  fervant  to  J.  S, 
the  plaintiff  may  traverfe  the  command  or  authoriiy  j for 
though  y.  S.  had  a right  to  take  the  cattle,  yet  a firanger 
who  had  no  authority  from  him  will  be  liable. 

And  there  is  a great  diffetence  between  a jufiifiration 
in  trefpafs,  and  an  avowry  in  replevin,  in  another  refpeff, 
(X  gr.  for  an  amerciament  in  a court-!eet ; in  the  juftifica- 
tion  it  is  necefl'ary  for  the  defendant  to  let  forth  a warrant 
or  precept,  &c.  but  not  to  aver  the  matter  of  prefentmenr, 
becaufe  his  plea  is  only  in  excufc  ; but  in  avowry  he  ought 
to  aver  in  facl  that  the  plaintiff  committed  the  crime  for 
which  he  is  amerced,  becaufe  he  is  an  aiSor,  and  is  to  reco- 
ver, which  muft  be  upon  the  merits. 

In  trefpafs  for  breaking  and  entering  the  plaintiff’s  houfe, 
and  taking  his  goods,  the  defendant  pleaded,  that  the  houfe 
if  parcel  of  an  half  yard-land,  holceii  of  the  earl  of  Nartbum- 
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herhndy  by  homage,  fealty,  efcuage  incertain,  fuit  of  courj^ 
inclofing  his  park  with  pales,  and  rent  of  a pound  ofcomyn; 
and  for  three  years  rent  arrear,  and  for  the  homage  and 
fealty  of  the  tenant,  he,  by  the  earl’s  command,  entered  and 
took,  I’he  plaintHf  traverfea  the  tenure  modo  et  forma* 

Special  verdiil  that  he  held  of  the  earl  by  homage,  fealty, 
incloftng  his  park,  rant  of  a pound  of  comyn,  et  non  aliter-y 
and  judgment  for  the  defendant ; for  though  the  verdid  do 
not  agree  with  the  plea  in  the  manner  and  nature  of  the 
tenure,  yet  it  agrees  in  fuhftance  in  the  point  for  which  the 
diftrefs  was  made  j and  that  is  fufficient : for  there  is  a differ' 
cnce  between  trefpafsand  replevin,  for  in  replevin  it  behoves 
the  avowant  to  make  a good  title  /n  emnibus. 

If  an  avowry  be  made  for  rent,  and  it  appear  by  the  de- 
fendant’s own  fhewing,  that  part  of  it  is  not  yet  due,  yet 
the  avowry  v/ill  be  good  for  the  refidue.  In  fuch  cafe  the 
avowant  muft  abate  his  avowry  the  rent  not  due,  and  take 
judgment  for  the  reft  j but  if  it  appear  that  he  has  title  only 
to  two  undivided  parts  of  ihe  rent,  the  avowry  lhall  abate. 

So  if  the  avowry  be  for  part  of  a quarter  or  half  a year’s  rent, 
he  muft  ftiew  how  the  reft  is  fatisfted,  or  it  will  be  bad. 

In  avov/ry  for  rent  and  a nomine  panes  together,  without 
aliedging  any  demand  of  rent,  the  avowry  is  good  for  the 
rent,  though  it  will  be  ill  for  the  penalty. 

Avowry  for  rent  due  at  a latter  day,  is  no  bar  in  avowTy 
for  rent  due  at  a former  day  j but  an  acquittal  under  feat 
is  ; but  If  not  fealed,  contrary  proof  will  be  admitted. 

By  the  32  //.  8.  c,  37.  I'lie  executors  and  adminiftrators 
of  tenants  in  fee,  fee  tail  or  for  life,  or  rent  fervices,  rent 
charges,  rent  feck  and  fee  farms,  may  diftrain  upon  the  lands 
chargeable,  fo  long  as  they  remain  in  the  pofleftion  of  the 
tenant,  who  ought  to  have  paid  ; or  of  any  other  perfon 
claiming  under  him  by  puichafc,  gift  or  defeent-  The  like 
remedy  is  given  to  hufbands  after  the  deaths  of  their  wives, 
and  to  other  perfons  after  the  death  of  the  Cejiui  que  vie. 
Lord  Coke  fays,  that  the  preamble  concerning  the  executors 
and  adminiftrators  of  tenant  for  life,  is  to  be  intended  of 
tenant  pur  meter  vje^  fo  long  as  Cejiu’t  que  vie  liveth  : however 
it  has  been  fince  determined  to  extend  to  all  tenants  for  life. 

Teiiaiii  for  life  of  a rent-cirarge  confelled  ajudgment,  which 
was  extended  by  tenant  for  life  died,  conufee  djftrained, 
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and  in  replevin  avowed  for  the  arrears  incurred  in  the  life  of 
tenant  for  life  ; and  upon  demurrer  the  diftrefs  was  holden  to 
be  bad,  and  not  warranted  by  the  ftatute,  i Becaufe  the 
cafe  of  the  conufee  is  not  enumerated  in  it.  2.  Becaufe  he 
conies  in  iii  the  foji,  and  not  under  the  tenant  for  life. — The 
executor  of  a grantee  of  a rent- charge  for  divers  years,  if  he 
fo  long  live,  is  not  within  the  ftatute. 

Lord  Cake  fays,  if  a man  make  a leafe  for  life,  ora  gift  in 
tail,  referving  a rent,  this  Is  a rent-fervice  within  the  flatute  j 
from  whence  it  may  be  inferred,  that  he  thought  that  a rent 
refcrved  upon  a leafe  for  years  was  not  within  it,  and  I ap> 
prehend  that  it  is  not,  for  the  landlord  is  not  tenant  in  fee, 
fee-tail  or  for  life  of  fuch  a rent;  and  it  is  the  executors  of 
fuch  tenants  only  who  are  mentioned  in  the  a«S.  However 
in  trefpafs,  where  it  appeared  the  defendant  had  diilrained  the 
plaintilF’s  goods  for  rent  due  to  his  teftator  upon  a leafe  for 
years,  Lord  Chief  Juftice  Lee  held  it  to  be  within  the  ftatute, 
and  the  defendant  obtained  a verditSf. 

The  a£t  does  not  extend  to  rents  out  of  copyholds. 

By  21  H.8.  €,  i().  If  the  avowry,  cognizance  or  juftification 
be  found  for  the  defendant,  or  the  pLintifF  be  nonfuiied,  the 
defendant  fhall  recover  fuch  damages  and  cofts  as  the  plaintiff 
would  have  had  if  he  bad  recovered, — But  note,  this  men- 

tions only  perfons  avowing  or  making  cognizance  for  rent- 
fervice,  cuftoms,  fervices,  damage  fcafant,  or  for  other  rent  or 
rents  i fothat  it  does  not  extend  to  an  avowry  for  a nomine 
pcentCy  or  for  aneftray}  and  therefore,  if  in  fuch  cafe  damages 
and  cofts  were  given,  the  judgment  would  be  reverfed. 

In  replevin  the  defendant  avowed  for  36  L rent  for  a year  and 
half:  The  plaintiff'  pleaded  payment  of  12/.  and  iffiie  there- 
on, and  another  ifl'ueas  to  the  24/.  The  Hrft  ilfue  was  found 
for  the  plaintift',  and  damages  and  cofts  taxed  by  tUe  jury  : But 
the  fecond  iffue  being  found  againft  the  plaintiff,  fo  that  the 
defendant  was  entitled  to  a return  and  to  damages  and  cofts, 
it  was  upon  motion  holden,  that  the  jury  finding  damages 
and  cofts  for  the  plaintiff  was  void. 

By  17  Car.  2.  r.  7.  If  the  plaintiff  in  replevin  be  non- 
fuited  before  iffue  joined,  the  defendant  making  a fuggeftion 
in  nature  of  an  avowry  or  cogniaar.ee  for  rent,  the  court 
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fliall  award  a writ  to  enquire  of  the  rent  in  arrear,  and  of  the 
value  of  the  diftrcfs.  Note  j it  has  been  the  cu  Horn  ever  fince 
this  flatute  {as  it  was  before)  to  enter  judgment  for  a retorn^ 
habend’i  but  notwilhlianding  the  defendant  may  enter  a 
fuggeftion  on  this  ftatute,  and  a writ  of  fecond  deliverance 
will  be  no fuperfedeai  to  fuch  writ. — I'he  whole  fa£l  is  to  be 
proved,  and  may  be  litigated  on  the  w'rit  of  enquiry. 

Ey  the  fame  Oatute,  in  cafe  the  plaintiff  be  non-fuiied 
after  avowry  or  conufance  made,  and  iffue  joined,  or  if  the 
vcrdidl  fhall  be  given  againft  him,  the  jury  fliatl  at  the  prayer 
of  the  defendant  enquire  concerning  the  fum  of  the  arrears, 
and  the  value  of  the  goods  and  cattle  diflrained,  and  there- 
upon fliall  have  judgment  for  fuch  or  fo  much  thereof,  as  the 
goods  and  cattle  diflrained  amounted  unto.  But  in  fuch  cafe 
if  the  juryomit  to  enquire  of  the  value  of  the  rent  arrearor  of 
the  cattle,  it  cannot  be  fupplied  by  a writ  of  enquiry,  becaufe 
the  ffatute  confines  the  enquiry  to  the  jury  impanelled  in  the 
caufe.  Therefore  in  fuch  cafe  the  defendant  mull  talce  judg- 
ment nV  at  common  lawj  but  it  is  not  the 

fame  upon  21  H.  8.  nor  upon  the  43  EL  c.  2.  if  the  defendant 
avow  as  overfeer  for  a difirefs  for  a poor’s  rate,  becaufe  if  the 
jury  had  enquired,  it  had  been  as  an  inqueil  on  which  no 
attaint  v/ouid  have  lain,  and  the  ffatute  does  not  tie  it  up 
to  the  fame  jury.  And  if  the  plaintlfF  being  non-fuited  bring 
a writ  of  fecond  deliverance,  though  it  will  be  a fuperfedeas 
to  the  writ  de  relsrno  habends,  yet  it  will  be  none  to  the  writ 

of  enquiry. 

Note  j in  writs  of  enquiry  the  jury  fet  their  hands  and 
feals  to  the  verdi£l ; and  upon  the  trial  of  fuch  writs  the 
judge  Niji  Prtus  is  onlv  affiftant  to  the  flieriff  and  has  no 
judicial  power  ; and  if  the  parties  come  to  any  agreement  at 
tire  trial,  the  W'ay  is  to  bring  it  to  the  judge  to  fign,  and  after 
move  above  to  have  it  made  a rule  of  court. 


The  writ  of  fecond  deliverance  is  a judicial  writ  depend- 
ing upon  the  firft  oiigiiial,  and  is  given  by  13  E.  j.f-  2. 
which  recites,  that  after  the  return  is  awarded  the  party  dif- 
trained  does  replevy  again,  and  fo  the  judgments  given  in  the 
king’s  courts  take  no  eftecV,  wherefore  it  enadts,  that  when 
return  is  awarded  to  the  diftrainer,  the  flieriff  liiall  be  com- 
pranded  by  a judicial  vytic  to  make  return,  in  v.'hich  it  fhall 
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be  expreni'd,  that  the  flierifF  Hiall  not  deliver  them  without 
writ,  making  mention  of  the  judgment.  And  it  further 
enacfs,  that  if  the  party  make  default  again,  or  for  any 
other  caufe  return  of  the  diftrcfs  be  awarded,  being  now  twice 
replevied,  the  di  ft  refs  fhall  remain  irreplevifable. 

J?y4£^5  /fnn.  c.  i6.  The  plaintiff,  with  leave  of  the 
court,  may  plead  as  many  pleas  as  he  fliall  think  neceffary ; 
and  if  a verdicl  be  found  on  any  iffue  for  the  defendant, 
cofts  Qiall  alfo  be  given  j unlefs  the  judge  certify  that  the 
plaintiff  had  a probable  caufe  to  plead  fuch  matters. 

If  iffiie  be  joined  on  the  property,  the  defendant  may  give 
in  evidence,  the  plaintiff’s  having  the  cattle  in  mitigation 
of  damages. 

If  the  plaintiff  plead  riens  arrear  in  bar  to  an  avowry 
for  rent,  he  cannot  upon  fuch  iffue  give  in  evidence 
jtsn- tenure. 

If  the  defendant  avow  the  taking  damage  feafant,  and  the 
plaintiff  preferibe  for  common  for  all  commonable  cattle, 
and  upon  iffue  joined  thereon,  give  in  evidence  common  for 
Iheep  and  borfes  only,  this  will  not  maintain  the  iflue ; but 
if  he  had  a general  common,  and  preferibed  for  common  for 
any  particular  fort  of  cattle,  it  would  be  good. 

If  a man  preferibe  for  a certain  number  of  cattle.  It  is  not 
neceffary  to  ihew  they  were  levant  and  couchant,  bccaule 
it  is  no  prejudice  to  the  owner  of  the  foil,  the  number  being 
afeertained  ; But  if  the  prefeription  be  for  a number  uncer- 
tain, they  muft  be  levant  and  couchant;  but  a prefeription  for 
all  cattle  levant  and  couchant  will  be  good;  and  need  not  be  for 
all  his  cattle  ; for  levancy  and  couchancy  are  a fufficient  af- 
certaining  what  catile  may  be  put  in,  for  no  more  (hall  be 
faid  to  be  levant  and  couchant  than  the  land  is  fuflicient  to 
maintain,  and  if  the  pi  aim  iff  were  guilty  of  any  fraud  as  to 
that  the  defendant  may  take  advantage  of  it  in  pleading.  If 
the  jury  find  the  plaintiff  has  common  by  prefeription  prout  he 
has  preferibed,  paying  for.  it  every  year  one  penny  to  the 
fendant;  the  plaintiftTails  in  his  prefeription,  for  it  is  intire, 
and  the  payment  of  one  penny  parcel  of  it.  But  in  Gray  v. 
Fletcher y where  the  copyholder  preferibed  to  have  common, 
£nd  the  jury  found  he  had  common  front  he  had  preferibed, 
but  alfo  found  that  the  copyholders  of  that  manor  had  ufed  to 
pay  to  the  lord  a hen  and  five  eggs  yearly  pro  tadem  communia^ 
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it  was  adjudged  to  be  well  j for  they  were  two  prefcrip- 
tions,  and  the  dif):in£iion  between  this  cafe,  and  the  cale  of 
Lovelace  and  Reynolds,  was  taken  and  allowed  in  Kenchm 
and  Knight,  Mic.  236'.  2. 

So  if  a man  prefcribefor  common  appendant  to  300  acres 
in  four  towns,  and  the  evidence  is,  that  it  is  appendant  to 
! 200  acres,  in  two  of  the  towns  only,  this  will  not  maintain 

a Cr.  551. 

theidue;  but  if  he  prefcribe  for  common  appendant  to  bis 
houfeand  20  acres,  and  upon  evidence  it  appears  that  he  has 
but  18,  that  will  maintain  his  iflue. 

F,  N.  B.  159.  ^ ni^in  avow  taking  the  cattle,  damage  feafant,  and  the 

plaintiff  plead  tender  of  amende  and  a refufal,  he  fhall  recover 


584. 
3 Cq,  147. 

damages  for  the  detaining,  and  not  for  the  taking,  becaufe  the 
taking  was  lawful ; but  if  the  tender  were  before  the  taking, 
the  taking  is  tortious  ; if  after  impounding,  neither  the  taking 
nor  detaining  is  tortious.  And  after  the  avowant  has  bad 
return  irreplcvifabie,  yet  if  the  plaintiff  makefiifficicnt  tender, 
he  may  have  detinue  for  the  detainer  after. 

In  an  avowry  for  rent  the  plaintiff  may  plead  a tender  and 
refufal,  without  bringing  the  money  into  court  j becaufe  if 
the  diflrefs  were  not  rightfully  taken,  the  defendant  mull 
^nfwer  the  plaintiff^his  damages. 

Note ; That  in  order  to  prevent  vexatious  replevins  of 
diftrefles  for  rent,  the  11  G.  2.  c.  19.  enafls,  that  fiieriffsand 
other  officers  granting  replevins,  fliall  take  from  the  plaintiff, 
and  two  refponGble  perfoiis  as  fureiics,  a bond  in  double  the 
value  of  the  goods  diftrained  (to  be  afeertained  by  oath)  con- 
ditioned for  profecuting  the  fuit  with  effedf,  and  for  a return 
of  the  goods  ; and  the  fheriff  is  authorized  to  affigii  the  bond 
to  the  avowant  or  perfon  making  conufance  ; and  if  the  bond 
be  forfeited,  the  avowant  may  bring  an  action  in  his  own 

name,  and  the  court  may  by  rule  give  relief  to  the  parties,  &c. 

f towfc  asi 
PattlfoiijHilt 
»3  G.  2. 

It  has  been  holden,  that  an  action  upon  the  cafe  will  lie 
againlt  a fheriff  for  taking  infufficient  pledges,  and  that  with- 
out any  previous  Jit.  fa.  againft  the  pledges. 

SauncJcrs  iw. 
IJarliraj  and 
another,  Sit* 
|ing5  it  Weft 
iritnUer,  B- 

JO  G*  3i 

Ill  fuch  action  againft  the  fheriff,  foine  evidence  muft  be 
given  by  the  plaintiff  of  the  infnfficiency  of  the  pledges  or 
fureties  j but  very  flight  evidence  is  fufficient  to  throw  the 
proof  on  tbenieriff:  For  the  fureties  are  known  to  him,  and 
he  is  to  take  care  that  they  are  fufficient. 
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in  replevin,  both  plaintiff  and  defendant  are  aSors,  therS- 
Fore  either  party  may  carry  down  the  caufe  5 and  if  the  defen- 
dant give  notice,  and  do  not  go  on  to  trial,  the  court  will 
give  cofts  againft  him  ; for  the  fame  reafon,  the  defendant 
may  not  move  for  judgment  non-fuit,  unlefs  the  plaintiff 
have  given  notice  of  trial. 


CHAPTER  V* 


Of  Refcous. 


Re  S C O U S is  where  the  ov/ner,  or  other  perfon,  takes 
away  by  force  a thing  diftrained  from  the  perfon  dif- 
training,  but  ihe  perfon  muft  be  adiualiy  in  polTefiion  of  the 
thing,  or  elfe  it  is  no  refcous  ; as  if  a man  come  to  make  a 
diftrefs,  and  he  be  difturbed  to  do  it ; but  the  party  may 
bring  an  a^ion  on  the  cafe  for  this  diffurbaiice. 

The  plaintiff  ought  to  count  for  what  rent  or  fervices 
he  took  the  diftrefs,  and  the  defendant  may  traverfe  the 
tenure. 

If  a man  fend  his  fervant  to  diftrain  for  rent,  fs’e.  and  re- 
fcous be  made,  the  mafter  fhall  have  the  writ,  and  he  may 
join  in  the  writ  for  the  aflault  and  battery  of  the  fervant. 

Ifa  diftrefs  be  taken  without  caufe  as  where  no  rent  is 
due,  one  may  make  refcous  before  the  cattle  is  impounded* 
So  if  the  owner  tender  the  rent  before  the  diftrefs  taken. 

If  a man  diftrain  40  fiieep  of  yf.’s,  and  as  many  of  5.’s 
damage  fcafant.  A,  cannot  by  reafon  of  the  right  of  common 
in  the  place  where,  and  that  he  could  not  feparare  his  fheep 
from  JB.’s,  juftify  refeuing  JS.'s  fheep  with  his  own.  N.  B. 
The  bcafts  muft  be  damage  feafani  at  the  time  of  the  diftrefs, 
and  if  they  were  damage  feafant  yefterday,  and  again  to-day, 
they  can  only  be  diftrained  for  the  damage  they  are  then  dGing, 
iSut  by  j I Cr.  2.  c.  19.  If  the  Isfiee  fraudulently  convey 
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hls  goods  from  the  premlfies^  the  lefTor  may  within  thirty 

days  feize  them  as  a diflrefs,  where-ever  found. 

If  the  defendant  plead  Kot  Guilty,  (which  is  the  general 
iffiie)  he  cannot  give  in  evidence  non-tenure  of  the  plaintilF 
who  diflrained  for  rent,  but  he  ought  to  plead  it. 

But  this  action  is  rarely  brought  now-a-days,  but  a fpeciat 
acStion  upon  the  cafe,  in  which  non-tenure  might  be  given 
in  evidence  on  the  general  ilfue. — Note;  by  2 /K  & M. 
c.  5.  f.  4..  the  plaintiff  ftiall  recover  treble  damages,  if  the 
diftrefs  be  for  rent,  in  fuch  action  upon  the  cafe  for  an  un- 
lawful refcous. 

Refcous  may  likewife  be  made  of  any  one  taken  up  on  legal 
procefs,  and  for  fuch  refcous  the  plaintiff  may  bring  an  aSioti 
of  refcous,  or  an  action  on  the  cafe  againtt  the  rcfcucre.  To 
fupport  his  action,  it  will  be  necelTary  for  him  to  prove, 
1,  Theoriginal  caufe  of  adlion.  2.  The  writ  and  warrant; 
which  mu  ft  be  by  producing  fworn  copies,  Thearreft 
to  ftiew  it  legal.  4..  In  point  of  damage,  it  is  expedient  to 
prove  that  the  perfun  arretted  became  infolvent,  or  not  to  be 
found;  but  this  is  not  neceffary,  for  the  defendant  being 
guilty  of  violence  againft  the  procefs  of  the  law  fliall  have  no 
favour.  However  he  may  give  In  evidence,  in  mitigation 
of  damages,  the  ability  of  the  perfon  arrefted,  or  that  he  is 
ftill  amenable  to  juftice;  yet  if  the  jury  give  the  whole  debt 
ill  damages,  the  court  will  not  grant  a new  trial. 

The  perfon  refeued  may  be  a witnefs  for  the  defendant, 
and  though  he  be  particeps  criminh,  if  the  defendant  be  guilty 
yet  it  fhali  only  go  to  his  credit. 

Note ; That  bare  words  will  not  make  an  arreft,  but  if 
the  bailiff  touch  the  perfon,  it  is  an  arrefl  , and  the  retreat  a 
refcous.  On  a motion  for  an  attachment  againft  three  per- 
foiis  for  a refcous  of  a perfon  taken  in  execution,  it  was  ob- 
jected that  there  had  not  been  a legal  arreft,  as  the  bailiff  had 
never  touched  the  defendant — per  curiam^  this  is  a good 
arreft;  and  if  the  bailifr  who  has  a procefs  againft  one, 
fays  to  him  when  he  Is  on  horfeback,  or  in  a coach,  “ you 
arc  my  prifoncr,  I have  a writ  againft  you,*’  upon  which  he 
fubmits,  turns  back  or  goes  with  him,  tho’  the  baillft'  never 
touched  him,  yet  it  is  an  arreft,  bccaufe  he  fubmitted  to  the 
procefs  : but  if  inftead  of  going  with  the  bailiff,  he  had  gone 
or  fled  from  him,  it  could  be  no  arreft  unlefs  the  bailiff  bad 
laid  hold  ofhim. 
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Relative  to  Trials  at  Kill  Prius, 

By  29  Car,  2.  c.  7./!  6.  An  arreft<  may  be  made  on  a 
for  treafon,  felony,  or  breach  of  the  peace;  but  in 
other  cafes,  an  arreft  on  a Sunday  is  void,  infomuch  that  .the 
party  may  have  an  aition  of  falfe  imprifonment:  But  a pef- 
fon  may  be  re-taken  on  a Sunday ^ when  arrefted  the  day  be- 
fore. So  bail  may  take  their  prifoner  on  a Sunday^  and  render 
him  on  the  next  day. 

Chief  Juftice  Holt  doubted  whether  an  arreft  made  by  a 
bailiff’s  fervant  would  be  lawful,  even  though  in  the  pre- 
fence of  a bailiff ; and  where  the  bailiff  fent  his  follower  up 
flairs  to  arreft  a man  who  was  refeued  by  the  defendant,  re- 
ferved  the  cafe  for  his  opinion.  But  howfoever  fuch  a cafe 
might  be  determined,  yet  it  would  certainly  not  be  good,  if 
the  bailiff  were  not  quodam  mods  in  his  company. 

It  is  not  neceffary  to  fhew  the  warrant,  or  to  tell  at  whofe 
fuit  you  arreft  him,  unlefs  he  demand  it : And  if  you  have 
two  warrants  in  your  pockets  againft  him  and  produce  neither, 
if  he  be  refeued,  either  party  at  whofe  fuit  the  warrants  were 
made  out  may  bring  an  action  againft  the  refeuers. 

If  the  party  refeued  were  taken  upon  procefs  of  execution, 
the  flieriff  may  maintain  an  adlion  againft  the  refeuers,  be- 
caufe  he  is  liable  to  an  action  of  efcape;  for  he  cannot  return 
a refcous  as  he  may  upon  mefne  procefs.  But  if  the  prifoner 
had  been  once  in  gaol  upon  mefne  procefs,  the  flieriff 
ought  at  his  peril  to  keep  him,  and  a refcous  from  thence  is 
no  excufe  for  him,  neither  is  it  an  excufe  where  the 
flieriff  is  bringing  him  up  by  habeas  corpus  and  confe- 
quently  in  fuch  cafe  likewife,  he  may  have  an  aiSfion  againft 
the  refeuers. 

In  I he  return  of  a refcous,  it  is  not  neceffary  to  aver  the 
place  where  the  refcous  was  made,  if  the  place  of  the  arreft 
be  (hewn,  for  the  refcous  fhall  be  intended  to  be  in  the  fame 
place. — It  feems  as  if  fuch  a return  is  traverfable.  Rex  v. 
Clark  and  others,  Tr.  29  Citr.  2. 
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Of  Cafe  for  Mifbehaviour  in  an  Office,  Truft  or  Dutyi 

N OTHER  action  which  may  be  brought  for  an  injury 


affedting  a man’s  perfonal  property,  is  trefpafsj  but 
as  that  lies  I ike  wife  for  an  injury  aiFecting  his  real  property, 
I fhall  defer  what  I have  to  fay  upon  it  to  the  next  book, 
and  proceed  in  the  prefent  place  to  take  notice  for  what 
mifbehaviour  in  an  office,  truftor  duty,  an  a£lion  on  the  cafe 
wilt  lie. 

It  is  the  proper  remedy  for  all  falfe  returns  by  a flieriC 
So  if  a mayor,  return  a good  caufe  to  a mandamm^  the 
matter  of  which  is  falfe;  though  now  by  9 Ans^  c.  20./ 2. 
the  party  may  in  many  cafes  traverfe  the  return,  and  is  not 
put  to  his  aiflion. 

(Note  ; an  action  for  a falfe  return  ought  to  be  laid  either 
in  the  county  of  Middkfex^  where  the  return  is,  or  in  the 
county  where  it  w'as  made.) 

So  for  a wilful  mifbehaviour  in  a miniderial  office,  by 
which  the  party  is  damnified  ; as  denying  a poll  to  one  who 
ftands  candidate  for  an  elective  office  (fuch  as  bridge- 
maftcr;)  and  it  need  not  be  averred  in  the  declaration,  that 
he  would  have  been  chofen  if  the  poll  had  been  taken.  So 
for  refufing  to  take  his  vote  at  an  election.  So  for  not  re- 
turning him  who  is  duly  chofen. 

If  my  fervant  be  robbed,  and  he  go  to  a juftice  of  peace, 
and  pray  to  be  examined  touching  the  robbery,  and  the 
juftice  refufe  to  examine  him,  fo  that  I am  thereby  damnified, 
and  cannot  proceed  againit  the  hundred,  I may  have  an  action 
againft  the  juftice. 

If  a (her iff  or  any  other  officer  fuffer  any  perfon  who  is  ar- 
refted,  or  taken  in  execution,  to  efcape,  the  party  at  whofc 
fuit,  iSc.  may  haveafpecial  a<5lion  on  the  cafe  againft  him  3 
and  it  is  not  ncceffary  to  fet  forth  all  the  formalities  re- 
required  by  law  in  other  cafes;  and  therefore,  if  up- 
on a judgment  by  a teftator,  his  executor  bring  a jcu 
fa,  and  have  judgment,  whereupon  a ca.  fa.  iflues  and 
the  perfon  is  taken  and  efcapes ; in  an  action  againft 
the  ftieriffthe  plaintiff  may  declare  briefly  upon  the  judgment 
in  the  fit.  fa.  Hut  if  he  declare  that  he  fued  out  a writ  of 
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Rein  live  to  ‘Trials  at  Nifi  Priiis,  65 

CJcecution,  without  felting  forth  any  judgment,  it  will  be  an  in-  9’’'  J* 
curable  fault ; for  by  this  means  the  defendant  lofes  the  benefit 
of  pleading  nut  tiel record.  But  though  error  be  in  the  procefs, 
the  (beriff  cannot  take  advantage  of  It. 

Yet  where  an  a£fion  was  brought  againfi  the  marfba]  of  K.  Et'ns  ani  aiTj- 
B.  for  not  receiving  a copy  of  a declaration  againft  a prifoner  p^rLee  Chi^|r’ 
ftr  quod  helolf  his  fuit  j it  appearing  that  the  declaration  was 
tendered  at  the  prifon,  before  the  bill  was  filed,  the  plaintiiF 
was  nonfuited,  though  it  was  ftrongly  iniified  that  an  ofiicef 
could  only  take  advantage  of  procefs  being  void,  and  nut  of  its 
being  voidable. 

And  where  a ca.fa.  was  executed  on  a judgment  given  in  March  t. 
an  inferior  court  in  debt  upon  a bond  made^jr/ra  jurifdiclienein, 
and  an  efcape,  the  court  held  no  allien  would  lie  for  the 
efcape ; becaufe  coram  non  jujice. 

Cafe  will  lie  for  the  party  againft  the  flieriff,  for  an  efcape  Fitzg.  *65. 
fufFcred  upon  an  outlawry  cr  mefne  procefs ; for  though  the 
party  is  in  cuifody  merely  at  the  fuit  of  the  king,  and  the 
plaintifif  has  no  inierefi  in  his  bod>,  yer  he  cannot  have  his 
outlawry  refer ved  without  fccurity  firft  given  to  appear  to  a ^■^S**®-!** 
new  original. 

If  the  plaint!  IF  declare  that  he  had  J.  S.  and  his  wife  in  exe-  i sid.  5. 
cutiou,  and  that  the  defendant  ruffered  them  to  efcape,  and  the 
jury  find  fpecially',  that  the  huibaiid  only  was  taken  in  execu- 
tion (it  being  a debt  due  from  the  wife  before  coverture),  and 
that  he  efcaped,  he  fliall  have  judgment } for  the  fubllance  of 
the  ilTue  is  found. 

So  if  both  baron  and  feme  be  taken  In  execution,  and  the  1 R.  A.  Sii 
feme  be  fulFered  to  efcape,  an  action  will  lie,  though  the  baron 
continue  in  prifon. 

So  if  the  jury  find  that  J.  S.  was  taken  by  the  former  fherifi',  Cr.  J.3S0. 
and  that  be  was  legally  in  the  cufiody  of  the  defendant,  who 
fuffered  him  to  efcape.  So  if  they  find  he  was  taken  on  an  Hob.  51;. 
alias  ca.fa.  where  the  plaintiff  declares  on  ea  fa.  So  if  the  Cr.  j.  3S0, 
efcape  be  proved  on  another  day;  if  it  be  before  the  action 
commenced. 

So  if  it  be  alledged  that  the  prifoner  was  furrendered  to  him  o»ts  W Ma- 
in the  parifh  of  B.  and  it  is  proved  to  be  in  the  parifii  of  A. 
for  the  furrender  is  the  material  thing,  and  it  differs  from 
trefpafs,  where  every  part  of  the  declaration  is  deferiptive. 
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The  [ilaintifF  need  neither  produce  xhc  caifa.  nor  the  copy 
of  it,  but  the  return  of  it  is  fuificient,  and  the  ca  fa.  need  not 
be  fet  forth  in  the  declaration.  But  if  it  be  fet  forth  with  a 
fcillcet^  that  it  ilTued  on  fuch  a day,  it  may  be  doubtful  whether 
he  ought  not  to  prove  the  ca.  fa.  with  the  true  other- 

wile  again  ft  the  flier  I ft',  the  warrant  is  fufiicient  evidence, 
though  it  would  not  be  fo  for  him. 

The  ccmfeflion  of  the  under-fheriiF  is  evidence  againft  the 
fherift',  becaufe  in  eft'e<St  it  charges  himfelf. 

If  it  appear  in  evidence  that  the  prifoner  was  taken  upon  a 
void  judgment,  the  plaintiff  cannot  recover}  but  it  isotherwife 
in  the  cafe  of  an  erroneous  judgment. 

Note  ; where  the  court  in  which  judgment  was  obtained 
had  cognizance  of  the  caufe,  the  judgment  is  only  erroneous} 
but  if  the  court  hnd  no  jurifdi<ftion,  it  is  void. 

So  where  the  defendant  is  taken  on  a ca.  fa.  ifliied  after  the 
year,  and  efcapes,  debt  will  lie  againft  the  fherifF,  though  the 
procefs  erroiieoully  awarded  } for  the  fherifF  may  juftify  in  an 
aiStion  of  falfe  imprifonment,  and  thetefore  may  not  fet  him  at 
large. 

Note  } That  if  J.  be  In  cuftody  at  the  fuit  of  B.  and  a writ 
be  delivered  to  the  fherifF  at  the  fuit  of  D.  the  delivery  of  the 
writ  is  an  arreft  in  law}  and  if  A.  efcape,  D.  may  bring  debt 
againft  the  flier i ft'  for  an  efcape. 

If  the  plaintiff  declare,  That  whereas  he  had  a good  caufe  of 
a£Uon  againft  y.  and  fued  out  a againft  him,  that;  the 

defendant  arrefted  him,  and  fuffered  him  to  efcape ; he  muft 
prove  a caufe  of  adJion,  elfe  he  will  te  nbnfuited}  though  the 
caufe  of  aiftlon  need  not  be  for  the  fame  fum  mentioned  in 
the  declaration  : but  if  the  declaration  be  of  a latitat  in  a plea 
of  trefpafs,  and  the  writ  produced  be  in  a plea  of  trefpafs,  ee 
etiam  billae  zol,  it  will  not  fupport  the  declaration. 

If  the  prifon  take  fire,  or  be  broken  open  by  the  king^s  ene- 
mies, by  means  whereof  the  prifoners  efcape,  this  will  excufe 
the  fherifF ; but  it  is  ocherwife  if  the  prifon  be  broken  open  by 
the  king’s  fubjedis. 

If  a prifoner  in  execution  efcape  without  the  aflent  of  the 
IherifF,  and  he  make  frefli  fuit,  and  retake  him  before  any  ac- 
tion brought  againft  him,  this  will  excufe  him  : but  by  8 
9 jy.  3.  c.  26*  f 6.  he  cannot  give  this  in  evidence,  but 
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timfl  pleat]  it,  and  muft  likewlfe  make  oath,  that  the  prifoner 
made  fuch  efcape  without  his  confent,  privity  or  knowledge. 

If  the  plaintifFin  his  declaration  fee  forth  a voluntary  efcape,  1 Vent.  211, 
the  defendant  may  plead  that  he  retook  him  upon  frefh  fait, 
without  traverfing  the  voluntary  efcape;  for  the  alledging  it 
IS  in  no  wife  necelTary  to  this  adtion,  but  fliould  come  in  in 
the  replication. 

Note;  For  a voluntary  efcape  an  a£l^ion  will  lie  againft  the  Salk.  iS. 
gaoler  as  well  as  again  ft  the  flierifF,  becaufe  he  is  a wrongdoer; 
hut  for  a negligent  efcape  it  will  only  lie  againft  the  flicriff. 

And  note,  that  to  prove  a voluntary  efcape  the  party  eicaping  ^.Warcen 
may  be  a witnefs,  becaufc  it  is  a thing  of  fecrecy,  a private  of  Fi«t,  Salk, 
tranfa^lion  between  the  prifoner  and  the  gaoler. 

If  a man  efcape  in  Ejjix,  and  be  feen  at  large  in  Hartford- 
Jklre^  the  plaintift'  may  lay  his  action  in  Hertfsrdjbire. 

If  the  defendant  plead  no  efcape,  he  cannot  give  in  evidence 
ho  arrelt ; for  he  admits  an  arreft  by  his  plea. 

If  the  prifoner  being  but  oii  bail  come  and  furrender  him- 
felf,  entering  reddidit Je  in  difcKarge  of  his  bail  on  the  judge's 
book,  and  the  plaintiff's  attorney  accept  him  in  execution, 
and  file  a committitur,  and  the  prifoner  efcape,  the  marflial  is 
not  chargeable  without  notice,  either  by  ferving  him  with  a 
rule,  or  entering  a committitur  alfo  in  his  bock,  without 
proving  the  party  actually  in  prifon. 

If  a fherifF,  by  colour  of  an  habeas  csrpasy  fuffer  the  prifoiiet* 
to  go  at  large;  it  is  an  efcape:  — So  it  is,  according  to  Fitz 
Jeffries's,  cafe,  1 ^id.  13.  if  the  prifoner  being  in  execution 
be  brought  upon  an  habeas  cerpus  ad  tefUficandum,  However, 
this  does  not  feeni  a point  intifely  fettled  : About  the  1 1 of 
(2.  2.  a!)  the  judges  met,  and  feveii  inclined  againft  allowing 
the  writ,  and  five  for  it  ; but  they  came  to  no  fixed  refolution  ; 
and  in  faft,  fuch  an  habeas  corpus  is  frequenity  granted. 

According  to  a A-ISS.  report  of  Msjedclts  cafe,  E.  26  Car.  7. 

The  court  of  iC.  B.  held,  that  if  a judge  of  that  court  granted 
fuch  an  habeas  corpus  for  a prifoner  In  execution  in  the  AJar~ 

Jhalfeoy  it  would  be  a good  juftification  for  the  marihal,  becaufe 
the  prifoners  there  are  under  the  government  of  the  court  of 
K.  B,  But  Lord  Ch.  Juft.  Hales  doubted  if  fuch  an  ha.  cor. 
were  granted  by  another  court,  than  that  to  whibh  the  prifoa- 
cr  belonged. 
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If  the  flierift*  arreft  the  party  on  mefne  procefs,and  he  is  ref' 
cued  in  going  to  gaol,  it  will  be  a good  excufe  for  the  fherifF; 
but  if  he  be  once  within  the  walls  of  the  prifon,  a refcue  from 
thence  by  any  but  connmon  enemies,  will  be  no  excufe.  If  a 
company  of  rebels  break  the  prifon,  and  let  out  the  prifoners, 
the  fherifF  is  anfwerable : So  if  the  prifoner  be  refcued  in 
bringing  him  to  a judge’s  chambers  (or  elfewherej  upon  an 
habeas  corpus. 

Note  ; By  an  equitable  conftru£lion  of  Wefi.  2.  and  i R.2, 
c.  1 2,  an  a£lion  of  debt  lies  for  an  efcape  in  execution  ; but  if 
one  have  execution  on  a flatute  of  lands,  goods,  and  body, 
and  the  prifoner  efcapc,  yet,  becaufe  the  lands  remain  in  exe- 
cution, debt  will  not  lie,  but  only  an  a6Iion  on  tbe  cafe. 

And  note.  That  it  has  been  holden,  that  if  the  plaintiff  in 
an  a£Iion  againfi:  an  hundred  being  nonfuited,  and  judgment 
entered  for  the  cofts,  the  party  be  taken  in  execution  on  acj. 
fa.  and  efcape,  the  hundred  may  bring  debt  againft  the  fherifF 
for  the  efcape. 

By' 8 55?  9 3*  26. 8.  If  the  keeper  of  any  prifon,  after 

one  day’s  notice  in  writing,  refufe  to  fhew  any  prifoner  com- 
mitted in  execution,  to  the  creditor  or  his  attorney,  fuch  refu- 
fal  fhall  be  deemed  an  efcape, 9.  And  if  any  perfon  defiring 
to  charge  another  with  any  a6lion  or  execution,  fhall  defire  to 
be  informed  by  tbe  keeper  of  the  prifon,  whether  fuch  perfon 
he  a prifoner  or  not,  the  keeper  fliall  give  a true  note  in 
writing  thereof  to  fuch  perfon  upon  demand  at  his  office  for 
that  purpofe,  and  fuch  note  fliall  be  fufficient  evidence  that 
Inch  perfon  was  at  that  time  a prifoner  in  adlual  cuftody.  And 
in  fuch  cafe  delivering  the  writ  to  the  fherifF  will  be  fufficient 
to  charge  the  prifoner  with  the  action,  and  tofubje£t  the  fhe- 
rifF in  cafe  of  an  efcape. 

Where  a new  fherifF  is  appointed,  his  predecefFor  ought  to 
deliver  over  all  the  prifoners  in  his  cuftody,  charged  with  their 
refpe£live  executions  j and  if  he  omit  any,  it  is  an  efcape  j but 
if  a flicrifF  die,  the  new  one  inuft  at  his  peril  take  notice  of 
ail  perfons  in  cuftody,  and  of  the  fcvcral  executions  with 
which  they  are  charged. 

And  by  3 G.  i.  The  under- fherifF  is  anfwerablc  till  a new 
llherifF  is  appotnied. 
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Relative  to  ‘Trials  at  Nifi  Prius. 

Note;  That  an  ailignment  of  prtfoners  by  an  under-fhcrilT 
to  the  fuccecding  hlgli-flieriiF,  (though  not  by  indenture)  is 
a good  ailignment. 

If  a man  in  execution  efcapc,  and  return  again,  and  after- 
ward be  made  over  with  other  prifoners,  and  then  make  a 
lecond  efcape,  the  fecond  fherift*  fhall  be  chargeable. 

In  an  action  on  the  cafe  againtt:  the  warden  of  the  Fleets 
it  appeared  in  evidence  that  the  plaintiff'  knew  of  the  efcape, 
yet  proceeded  in. his  action  to  judgment,  but  had  not  charged 
the  defendant  (who  had  returned  to  the  g ol)  in  execution, 
and  on  a cafe  made  it  was  holden,  that  the  plaintitr  had  not  by 
luch  proceedings  waved  his  right  of  action  sgaLnfl  the  warden. 

If  a writ  come  to  the  flienfi'',  and  he  make  qut  his  mandate 
to  the  bailiff  of  a liberty,  who  takes  the  party,  and  after- 
wards fuffers  him  to  efcape;  the  action  lies  againif  the  bai- 
liff, and  not  againft  the  fheriff. 

It  will  not  be  improper  here  to  take  notice,  that  if  he 
who  i-s  in  execution  efcape  (though  it  be  with  the  confent 
of  the  gaoler  or  file  riff),  yet  the  plaintiff  may  retake  him, 
and  that  after  a twelvemonth,  without  a ycr.  yit.  for  he  is 
in  upon  the  firft  execution.  And  this  even  though  he  have 
brought  an  action  againll  the  gaoler  or  fheriff  and  recovered, 
if  the  fum  recovered  were  lejs  than  the  debt ; as  where  the  judg- 
ment was  for  2000  /.  and  the  damages  recovered  were  only 
i ooo  /. 

In  the  cafe  In  Tlief,  Brev.  282.  the  whole  debt  was  reco- 
Tcred  againft  the  fherift' ; but  the  defendant  pleaded  to  the 
fci.  fa  ; that  the  plaintiff  had  taken  a lefs  fum  of  the  fheriffs 
in  fatisfaClion  of  the  feveral  Turns  of  money  and  judgment 
afurefaid,  and  on  demurrer,  that  plea  was  held  to  be  bad. 

I fuppofe  on  the  dale  ground  that  a Icfs  fum  could  not  be 
a fatisfaiftion  of  a greater. 

This  a£lion  being  founded  in  maleficio^  and  glveq  by  the 
ftatute,  is  not  within  the  ftatute  of  limitations. 

For  mifbehaviour  in  a truft  or  duty,  an  action  on  the  cafe 
will  likewife  lie  ; for  whofqever  undertakes  to  do  a thing  for 
another  ought  to  do  it  faithfully,  elfe  he  is  anfwerable  for  the 
damages  arifing  from  his  negligence  or  mjfhchaviour  : there- 
fore if  a man  deliver  goods  to  a common  carrier  to  carry, 
and  the  carrier  lofe  them,  an  adfion  on  the  cafe  will  He  againft 
him  ; but  if  there  appear  to  be  no  default  in  the  defendant, 
the  plaintiff  fhall  be  iionftiiced  ; as  if  an  a^ion  were  brought 
againft  a carrier  for  negligently  driving  his  cart,  fo  that  a 
pipe  of  wine  burft  and  was  loft,  it  would  be  good  evidence 
for  the  defendant,  that  the  wine  was  upon  the  ferment,  and 
when  the  pipe  burft  he  ivas  driving  gently. 

So  where  the  defendant’s  hoy  coming  through  bridge,  by 
a fudiien  guft  of  wind  was  drove  againft  the  bridge  and  funk, 

F 3 Pratt 


1 Barnet  259. 


2 Lev.  109. 


Ravenferoft 
EyIeS)  6 G«  3* 
C,  B. 


Koy,  27^ 


Lenthal  and 
Gardiner,  Hil* 
26  ^ 27  Crer,  2, 
per  Hulci* 

Collop  and 
Biandlcy,  Tr. 
giCar,  2.  K*  B* 
Thcf,  Brev- 
2S2. 


I Lev-  igr. 
l Saund*  34« 
1 Sid.  305. 


Farrar 
Adams,  P- 
10  An-  per 
Holi  at  G.  Hall| 
Salk,  MSS- 

Amies  and  Ste- 
ven, Mic*  5 Geo- 
I Q£t,  Stra.  45^ 


70 


pale  *v.  H^li 
Mic-  24.  G.  i. 


E.  I.  Comp* 
-r/*  Pullen.  H. 

j2  G.  I.  0£ti 

Str*  132* 

% Show*  327# 


Salk,  2SZ1 


Klee  Sliutc 
p R.  Lyil* 
ao  G.  3* 

PrinkwTfcf 
*if  Q^en:itL 
Tr,  1 1 *'^s  12 

a.  2,  C,  B, 
A^rjn  9S‘ 

'/'r.  poii* 


An  InlroduEi'ton  to  the  ham 

Pmtt  Ch.  Juft,  held  the  defendant  not  liable ; the  damagt; 
being  occafioned  by  the  aft  of  God,  which  no  care  of  the 
defendant  could  forefee  or  prevent : and  as  to  the  evidence 
given  by  the  plaintiff,  that  if  the  boy  had  been  better  it  would 
not  have  funk  with  the  ftroke  received,  the  Ch.  Juft,  faid, 
no  carrier  was  obliged  to  have  a new  carriage  for  every  jour- 
ney j it  is  fufficient  rf  he  provide  one  which  without  any  extra- 
ordinary accident  (fuch  as  this  was)  will  probably  perform  the 
journey.  But  nothing  ig  an  excufe  except  the  aft  of  God 
and  the  king’s  enemies,  and  therefore  in  an  action  againft 
fuch  a carrier,  where  thp  goods  were  fpotled  by  water,  the 
defendant  proving,  that  when  the  goods  were  put  on  board, 
the  fhip  was  tight,  and  that  the  hole  through  which  the  w^- 
ter  came  had  been  made  by  a rat  eating  out  the  oakum,  was 
holden  to  he  no  excufe. 

If  I fend  n\y  fervant  with  the  goods  on  hoard  the  yeflU,  ami 
they  are  loft,  the  carrier  is  not  liable  j for  they  are  to  be  cunft- 
dered  not  in  the  pQlVeirion  of  the  earner  but  of  the  fervant. 

If  a carrier  having  convenience  to  carry  goods,  being  of- 
fered his  hire  refufe  to  carry  thcm,an3ftioii  will  lie  againft  him. 

Note  I all  perfons  carrying  goods  for  hire,  come  under 
the  denomination  of  common  carriers  ; but  if  the  driver  of 
a ftage- coach,  which  only  carries  pafl'engers  for  hire,  lofq 
the  goods  of  his  pafl'engers,  the  matter  is  not  liable ; for 
no  matter  is  chargeable  with  the  aft  of  his  fervant,  but  when 
he  afts  in  execution  of  the  authority  given  him  by  his  matter  ; 
and  tpen  the  aft  of  the  fervant  is  the  aft  of  his  matter  ; and 
ip  fuch  cafe  the  aftion  may  be  brought  againft  either  the 
matter  or  the  fervant  ; and' as  the  aftion  may  be  brought 
againft  either  the  matter  or  the  fervant,  fo  either  may  bring 
qffumpfit  for  the  money  for  the  carriage. 

Note  ; In  the  cafe  in  Salk,  it  is  holden,  that  if  the  aftion 
be  brought  againft  the  matters,  it  mutt  be  brought  againft 
them  all  i and  if  brought  againft  one  only,  advantage  may 
be  taken  of  it  on  evidence.  But  according  to  later  deter- 
minations, that  matter  can  only  be  pleaded  in  abatement. 

If  the  carrier  afle  what  is  in  the  box,  and  is  told  filk  ; yet 
in  truth  if  there  be  money,  h^  lhal!  be  anfwerable  for  it  if 
lull;,  unlefs  be  made  fpccial  acceptance ; but  this  intended 
cheat  upon  the  carrier  will  be  a good  reafon  for  the  jury  to 
give  Ids  damaiies. 


2 


If 


Relalhe  to  Trials  at  NIfi  Prius.  71 

If  a bag  fealed  be  delivered  to  a carrier,  and  faid  to  contain  Carth.  485. 
200  /.  and  the  carrier  give  a receipt  for  fo  much,  when  in  fa6l 
it  contains  400/.  if  the  carrier  be  robbed,  he  fliall  be  an- 
fwerahle  only  for  200  L for  his  reward  extends  no  further, 
and  it  is  that  makes  him  liable. 

An  a(5tion  was  brought  againft  the  proprietors  of  a ftage-  'Gibbons  Pay- 
coach,  for  not  fafely  carrying  100  /.  delivered  to  their  book- 
keeper  in  a bag,  from  B.  to  L.  and  on  the  trial  it  appeared  that 
the  money  was  put  into  a bag,  and  carried  by  the  plaintilFs 
fervant  to  the  defendant’s  houfe,  and  there  delivered  to  their 
book-keeper  who  afleed  no  queftions  about  the  contents  of  the 
bag,  but  took  it  as  a common  parcel,  and  was  paid  for  it  as 
fuch  by  the  fery^qt*  who  gave  him  no  information  about  it  j 
the  money  was  loft  ; and  the  fervant,  on  his  crofs  examination 
on  the  trial  fwore  that  he  received  no  particular  inftru'ftlons 
from  his  mafter  about  the  carriage,  but  only  to  deliver  the 
parcel  to  the  book-keeper,  and  pay  what  was  demanded  of 
him  for  the  carriage;  the  defendants  proved  that  an  adver- 
tifement  had  been  put  into  the  country  news-  paper  once  every 
month  for  two  years  together,  concerning  the  carriage  of  par- 
cels by  this  ftage-cnach,  with  an  N.  B.  at  the  bottom  of  tt, 
that  the  proprietors  would  not  be  anTwerable  for  any  money, 
plate,  jewels,  writings  or  other  valuable  goods,  unlefs  they 
were  entered  as  fuch,  and  paid  for  accordingly;  and  that 
this  paper  was  taken  in  at  the  houfe  where  the  plaint jft lodged, 
who  was  frequently  feen  with  it  in  hts  hand,  and  appeared  to 
be  reading  it : the  court  of  K.  B,  held  that  the  defendants 
were  not  liable  to  anfwer  for  this  money  : for  a carrier  is 
only  liable  iq  refpeft  of  the  reward,  which  he  receives  : and 
in  the  prefent  cafe  there  was  a clear  fraud  committed  by  the 
plaintiffs.  And  per  Tates  J.  here  is  a full  proof  of  a fpecial 
acceptance,  and  a deceit  on  the  part  of  the  plaintiffs  : for  jt 
is  not  neceft'ary  that  there  {hould  be  a perfonal  communica- 
tion in  order  to  make  a fpecial  acceptance.  'The  reafon  of 
a perfonal  communication  is  that  each  party  may  know  the 
others  mind  ; and  therefore  if  they  know  each  others  mind 
in  any  other  manner,  that  is  fufHcient. 

If  a common  carrier  be  robbed,  yet  he  is  anfwerable  ; for  Cogg!  and 
nothing  will  excufe  him  but  the  a£l  of  God,  or  of  the  king’s 
enemies ; but  he  who  has  a particular  employment  (as  a 
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bailiff  or  faflor)  though  he  have  a reward,  yet  he  is  not 
bound  againft  all  events,  if  he  do  to  the  beft  of  his  power. 

And  it  is  to  be  known  that  there  are  fix  forts  of  bailments 
which  lay  a care  and  obligation  on  the  party  to  whom  goods 
are  bailed,  and  which  confcquently  fubjeft  him  to  an  adion, 
if  he  mifbehave  in  the  truft  repofcd  tn  him. 

I.  A bare  and  naked  bailment  to  keep  for  the  life  of  the  bailor, 
which  is  called  and  fuch  bailee  is  not  chargeable  foe 

a common  negledV,  but  it  mult  be  a grofs  one  to  make  him 
liable. 

%.  A delivery  of  goods  which  are  ufcful  to  keep,  and  they 
are  to  be  returned  again  in  fpecie,  which  is  called  accommeda- 
tuin^  which  is  a lending  j and  in  fuch  cafe  the  borrower 
is  ftriiSlly  bound  to  keep  them  j for  if  he  be  guilty  of  the  leaft 
ncgleiSt,  he  fltall  be  anfw'erable,  but  he  lhall  not  be  charged 
where  there  is  no  default  in  him. 

3.  A delivery  of  goods  for  hire,  vyhich  is  called  hcaiis  or 
emduEiie^  and  the  hirer  is  to  take  all  imaginable  care,  and  to 
reffore  them  at  the  time  j which  care  if  he  fo  tifc  he  fiiall  not 
be  bound. 

4.  A delivery  by  way  of  pledge,  which  is  called  vadium ; and 

in  fuch  goods  the  pawnee  has  a fpecia]  property  ; and  if  the 
goods  will  be  the  worfe  for  ufing,  the  pawnee  muft  not  ufe 
them  i other  wife  he  may  ufe  them  at  his  peril  j as  jewels  pawn- 
ed to  a lady,  if  file  keep  them  in  a bag  and  they  are  ftolen,  j[he 
fliall  not  be  charged  ; but  if  flie  go  with  them  to  a play  and  they 
are  ftolen,  (he  fliall  be  anfwerablc.  So  if  the  pawnee  be  at  a 
charge  in  keeping  them  he  may  ufe  them  for  his  reafonable 
charge  \ and  if  notwithftanding  all  his  diligence  he  lofe  the 
pledge,  yet  he  ftial!  recover  the  debt,  15u t if  he  lofe  it  after  the 
money  tendered,  he  fiiall  be  chargeable,  for  he  is  a wrong-doer : 
after  money  paid  (and  tender  and  refufal  js  the  fame)  it  ceafes 
to  be  a pledge,  and  therefore  the  pawnor  may  cither  bring  aq 
adlion  of  and  declare  that  the  defendant  promifed  tq 

return  the  goods  upon  requeft  ; or  trover,  the  property  being 
vefted  in  him  by  the  tender. 

5.  A delivery  of  goods  to  be  carried  for  a reward,  of  which 
enough  has  been  already  faid  ; only  I will  here  add,  that  the 
plaintiff  ought  to  prove  the  defendant  uled  to  carry  goods,  and 
that  the  goods  were  delivered  to  him  or  his  fervantto  be  carried. 
And  if  a price  be  alledged  in  tliedeclaration  it  ought  to  be  prov- 
ed ibe  ufual  price  for  fuch  a ftage  j and  if  the  price  be  proved, 
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there  need  no  proof,  the  defendant  being  a common  carrier  | 
but  there  need  not  be  a proof  of  a price  certain. 

6.  A delivery  of  goods  to  do  fome  acf  about  them  (as  to 
carry)  without  a reward,  which  is  ca'led  by  hraBon^  manda- 
tunt,  in  Englijht  an  acting  by  comtriiifion  ; and  though  he  be^ 
to  have  nothing  for  his  pains,  vet  if  there  were  any  negledi  in 
him,  he  will  be  anfvverable,  for  his  having  undertaken  a 
trult  is  fuffipient  coniideraiion ; bat  if  the  goods  be  mifufed 
by  a third  pcrfon  in  the  way  without  any  neglccf  of  his,  he 
would  not  be  liable,  being  to  have  lut  reward. 

If  the  goods  of  a gueft  be  ftolen  out  of  an  inn  the  inn-  Cr.  J.a24. 
keeper  is  anfwerable  j but  the  plaintiff  muff  prove  that  the 
defendant  kept  a common  inn,  and  that  he,  his  fon  or  fcrvant, 
was  a gueft  at  the  time,  and  that  »he  goods  were  broi;  *ht  with- 
in the  inn,  and  remained  under  the  care  of  the  defemlam. 

If  a man  come  to  the  inn  with  an  horfe,  and  leave  the  Salk.  ^ss. 
horfe  there  for  feveral  days,  and  in  his  abl'ence  his  hrjrfe  be  * ■ 

(iolen,  the  owner  is  a futficient  gueft  to  maintain  an  action  ; 
but  it  would  be  otberwife  if  he  had  left  a trunk  or  other  dead 
thing,  by  which  the  innkeeper  would  haye  no  gJiin.  If  he  s Co.  32. 
deftre  the  hoft  to  put  his  horfe  to  grafs,  and  the  horfe  be  ftolen, 
the  innkeeper  is  not  liable  ; for  by  law  he'  is  only  bound  to 
anfwer  for  thofe  things  that  are  infra  hojpitlum:  So  if  the  inn-  1 An<f.  aji* 
keeper  refufe  to  receive  him  becaufe  his  houfe  is  f«ll,  where 
he  fays  be  will  fltift,  and  then  is  robbed,  the  hoft  Ihail  not  be 
charged  ; but  without  fuch  caufe  he  cannot  difebarge  bimfelf 
by  words  only. 

hsYieiding  v.  Fay,  Cr.  El.  569.  It  was  holden,  that  where 
by  cullom  the  parlon  ought  to  keep  a bull  and  a boar,  every 
inhabitant  who  hath  prejudice  by  his  not  keeping  them  may 
have  an  action,  and  that  Not  Guilty  is  no  good  plea  to  fuch 
an  at^ion,  upon  this  diftinifUon  that  is  a good  plea  to  an  ac- 
tion for  a misfeafance,  aliter  to  an  atSHon  for  non-fea- 
fance ; for  they  are  two  negatives,  which  cannot  make  an 
jflue  any  more  than  two  affirmatives. 

And  note.  That  in  all  cafes  where  a damage  accrues  to 
another  by  the  negligence,  ignorance  or  raifbehaviour  of  a 
perfoii  in  the  duty  of  his  trade  or  calling,  an  aiSiion  on  the 
cafe  will  lie;  as  Ifa  farrier  kill  my  horfe  by  bad  medicines,  or 
refufe  to  Iboe  him,  or  prick  him  in  the  (hoeing,  C?V.  l^c.  But 
it  is  otherwife  where  the  law  lays  no  duty  upon  him  ; as  if  a Cr,  El.  ug. 
man  find  garments,  and  by  negligent  keeping  they  be  fpoiled. 
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An  aiElion  upon  the  cafe  will  like  wife  He  for  confequential 
damages  where  the  adt  itfelf  is  not  an  injury. 

As  if  a man  who  ought  to  inclofe  againft  my  land,  do  not 
inclofe,  by  which  the  cattle  of  his  tenants  enter  into  my  land 
and  do  damage  to  me.  So,  till.6  f-  3t.  (which  enacts 
that  no  adion  lhall  t>e  hqd  again fl  any  perfon  in  whofe  houfe 
or  chamber  any  fire  ihall  accidentally  begin,  for  any  damage 
occafioned  thereby,  with  a provifo  that  it  fliall  not  extend  to 
defeat  or  make  void  any  con  trad  or  agreement  between  land- 
lord and  tenant)  if  a fire  broke  out  in  the  houfe  of  B.  which 
burnt  the  houfe  of  A.  A,  might  bring  an  adion. 

It  h as  been  holden  that  if  4 leflee  for  years  under  a contrail 
to  be  anfwerable  for  fire,  leafe  to  at  will  without  fuch  co« 
venant,  yet  he  rnay  have  an  adion  aijainft  his  under-leflec 
becaufe  Kc  is  anfwerable  over;  and  this  is  not  within  the 
ad : 'Tamen  quisre-,  for  he  had  it  in  his  own  power  to  make 
him  covenant  to  be  careful, 

A right  of  way  may  be  extinguifhed  by  unity  of  poiTeffion, 
unlefs  if  be  a neceflary  one,  and  then  it  fhall  not.  But  a 
right  of  water-courfe  does  not  fee  to  to  be  extinguiflied  by 
unity  of  poflcflton  in  any  cafe. 

If  A.  have  Black  Acre  and  C.have  White  Acre,  and 
has  a wav  over  White  Acre  to  Black  Acre,  and  then  pur- 
chafes  White  Acre,  the  way  will  be  extind  ; and  if  A.  after- 
wards enfeoff  C.  of  Wfiite  Acre  without  excepting  the 
road,  it  is  gone. 

7.  had  four  flofes  oflttnd  together,  and  fold  three  of  them, 
referving  the  middle  dofe,  to  which  he  had  no  way  but 
through' that  which  he  fold  ; and  it  was  holden  that  though  he 
did  not  refer ve  the  way,  yet  it  fhould  be  referved  for  him. 

If  a man  has  a way  by  prefeription  over  A H ground  to 
Black  Acre,  he  can’t  by  virtue  of  this  drive  his  ciitle  over 
//.’s  ground  into  Black  Acre,  ftnd  fo  into  other  places  be- 
yond Black  Acre. 

In  an  adion  for  obftruding  a way,  the  plaintiff  proved  that 
wasfeifed  of  the  plaintiff’s  tenement  and  the  defendant’s 
clofe,  and  in  iy53Conveyed  the  tenementto  the  plaintiff  with 
all  ways  therewith  ufed,  and  that  this  way  had  been  ufed  with 
the  tenement  as  far  back  as  memory  could  go.  The  defendant 
produced  a fubfifting  leafe  from  Fowler  for  threelives,  made  in 


' vferij 


kiW^c^  •4i‘ii»‘iWMfk  sw  «»«»»  . ’ 'i  ■ ■*  .■ 

4I»M^ I*  lit;  ' ^ 

■ftlAfi  ^ . K , ■ ^m>" UiJ  , 

piiHJ  .*4  «•«»  *w  trmwmmf^^rn^r'  S ' - . .1 

' T«^'  0*jti0  *ad  i^$tlA  jt.  W I#|l|l^’4fc5<  ■' , 


m 

i— 


*1^  ..  ir^_.  . .....  ^ 


» i^|«ilr^'<flNM| 
» «»^  Id' 


<■*, 


jiSSf 


iiii'iinii  It  ii'Ji  iiii  iiBii'i'  drf 


1' 


f 


f*l  3>i.-i  lu  ll’d* 

4».^  m ySk 

r'  I r ■ _ V < ■ ■ 


Jfei 


Vi  ^4'^/  »»•<  j#"**Sl*!Ni  ■ fli 


jN»'  “H*:  '#y#46:'  0' 


„ . Ai£%ir‘,tg^ii|p|iir  ~ 

1lf*«»iiii§;4(((*rdi#^,  W’  **tl  'T* -^i 


^S^iku/"-.  Ji  ff/'i 


^ ^ It 


...  - ,'  -4  >^»V-  ii 

t|  ij|i^l^t1h^4l»*i  »>^»jr  jh#<w»ilhf4i  yfr  »f  ijii  irm*  S^lSZm^‘ 


‘•■  Ji 


Ejii^-^'‘^ij'^  ■:  Jbi  r.^’-  -'IT  f 

wfes*'^™  ^i!ii’ii\vlEwI  w t _i 


■■^1 


»l'l 


Iw  iJki 


1 


I 


Relative  to  trials  at  Nifi  Prius. 


7S 


1723,  by  which  Fowler  demifed  the  field  in  queftion  in  as  am- 
ple manner  as  one  Rock  a former  tenant  held  it;  and  in  this 
leafe  there  was  no  exception  of  a way  over  the  dole.  TateSy 
J.  held  that  by  the  leafe  without  any  refervation  the  way  was 
and  therefore  could  not  pafs  under  the  words  allwayst 
Sic,  But  as  there  were  thirty  years  intervening  between  the 
defendant’s  leafe,  and  the  platntifF’s  conveyance,  and  the 
way  had  been  ufed  all  the  time,  that  was  fuiheient  to  afford  a 
prefumptioii of  a grantor  lipence  from  the  defendant  fo  as  to 
make  it  a vf^iy  lawfully  ufed  at  the  time  of  the  plaintiff ’s  con- 
veyance, and  then  the  words  of  reference  would  operate 
on  it,  and  the  way  wouM  pafs. 

In  an  aifioii  for  diverting  a watep-courfej  the  defendant 
pleaded  that  he  was  feifed  of  two  dofes  through  which,  ^c. 
and  that  he  and  all  thofe,  fffr.  had  ufed  to  water  their  cattle 
in  thefaid  water  ; and  for  the  conveniency  of  watering  to  dig  a 
ditch  near  the  faid  water-courfe,  tsfr.  and  the  court  held  that 
one  prefeription  cannot  be  plea^d  againft  another  wi.thput  a 
traverfc  ; but  if  upon  the  gen«-_aj_  iffue  it  had  been  proved, 
that  the  wa^r  was  ufually  drunk  up  by  the  cattle  of  the  de- 
fendant,  the  plaintiff  would  have  failed  in  his  pre?crrption. 
■nr  a m*an  have  an  ancient  houfe,  and  another  build  fo  near 

to  Barken  his  windows,  he  may  have  an  action  upon  the 
cafe.  $0  jf  a man  build  a new  houfe  on  part  of  his  land, 
and  afterward  fell  the  houfe  to  another,  neither  the  vendor, 
nor  any  other  claiming  under  him,  may  flop  the  lights  : But 
if  he  fell  the  vacant  ground  to  another,  and  keep  the 
houfe  without  referving  the  benefit  of  the  lighis,  the  ven- 
dee may  build. 

if  A.  recover  damage  againfl  B.  fpr  flopping  his  lights, 
and  afterward  B.  aflign  the  land^  in  which  the  nufance  was 
eredled.  A,  may  bring  anothc  aClioii  againft  B,  for  the  conti- 
nuance of  the  nufance,  fur  before  the  aflignment  if. was  anfwer- 
able  for  all  the  confequentia]  daniage%,  and  it  fhall  nut  he  in 
his  power  to  difeharge  hlmfelf  by  granting  it  over : Yet 
may  bring  the  adion  againft  the  aflignee.  Though  formerly 
a dillinclion  was  taken,  viz,  where  (he  continuance  occafions 
a new  nufance,  and  where  the  firll  eredion  has  done  all  the 
mifehief ; that  in  the  firfl  cafe  the  alTignpe  is  liablp  to  an 
adion,  but  not  in  the  fecond. 

All  thefe  cafes  go  upon  this  principle,  that  every  man 
Ihould  fo  ufc  his  own  3S  not  to  damnify  another.  But  if  a 
new  fchool  be  fet  up  in  a town,  where  an  ancient  fchool  has 
been  time  out  of  mind,  by  which  the  old  fchool  receives  da- 
inage,  yet  no  adion  lies,  and  this  is  founded  upon  public  con- 
ycnience,  and  comes  within  the  defeription  of  damnum  fine 
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But  a man  pofl'efled  of  an  ancient  ferry  may  bring  an  action 
againft  one  who  fets  up  a new  ferry  near  to  it : for  if  it  be 
an  ancient  ferry,  he  is  compellable  to  keep  boats,  fs’c. 

If  the  king  grant  a patent  for  the  foie  ufe  of  a new  in- 
vention, and  the  patent  is  good  in  law,  an  a^Ion  lies  agaiiid 
any  perfoii  who  infringes  upon  it  5 but  the  invention  muft  be 
new,  and  mart:  be  fully  and  fairly  difeovered. 

By  21  "fac^  I.  c.  3.  which  declares  all  monopolies  illegal, 
it  is  enacted  inyi  6.  that  that  act  (liall  not  extend  to  any  letters 
patent  and  grants  of  privilege  for  iA[ytar%  or  under,  there- 
after to  be  m. ids  of  the  foie  working  or  nrtaking  of  any  manner 
of  new.  inaiiu failures  within  this  realm  to  the  true  and  jirjl 
in=i^entar  of  fuch  manufactures,  which  others  at  the  time  of 
making  fuch  letters  patent  fhall  not  ufe,  fo  as  alfo  they  be 
not  contrary  to  law,  nor  mifehievous  to  the  ilate  by  raifing 
the  prices  of  commodities  at  home,  or  hurt  of  trade,  or  ge- 
nerally inconvenient. 

A manufailure  newly  brought  into  the  kingdom  from  be- 
yond fea,  though  not  new  there,  is  within  this  exception: 
and  whether  learned  by  travel  or  by  ftudy  ir  is  the  fame  thing. 

No  new  invention  concerning  the  working  of  any  manu- 
fa£lure  is  within  this  exception,  unlefs  it  be  fubflantially  new, 
and  not  barely  an  additional  improvement  of  an  old  one. 

No  old  manufadfure  in  ufe  before  can  he  prohibited  by  the 
grants  of  the  foie  nfe  of  a new  invention. 

Refpeiltiig  patents  the  following  general  rules  were  laid 
down  by  Lee  C.  J. iff  : Every  falfe  recital  in  a thing  not 
material  will  not  vitiate  the  grant,  if  the  king’s  intention  is 
manifeft  and  apparent. 

2d.  If  the  king  is  not  deceived  in  his  grant  by  the  falfe 
fuggeftion  of  the  party,  but  from  his  own  miftake  upon  the 
furmife  and  Informatipn  of  the  party,  it  fliall  not  vitiate  or 
avoid  the  grant. 

3d.  Although  the  king  is  miftaken  in  point  of  law  or  matr 
ter  of  faef,  if  that  is  not  part  of  the  conllderation  of  the 
grant,  it  will  not  avoid  it. 

4th.  Where  the  king  grants  ex  eerta  fttenita  et  mere  motuy 
thofe  words  occafion  the  grant  to  be  taken  in  the  moft  liberal 
and  beneficial  fenfe  according  to  the  king’s  intent  and  mean- 
ing exprefled  in  his  grant. 

5th.  Although  ill  fome  cafes  the  general  words  of  a gran^ 
may  be  qualified  by  the  recital,  yet  i(  the  king’s  intent  i?} 
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plainly  exprefied  in  the  body  of  the  grant,  the  intent  fhall  pre- 
vail and  take  place. 

A writ  cf  fare  Jacias  to  repeal  letters  patent  lies  in  three 
cafes  ; I ft.  When  the  king  doth  grant  by  feveral  letters  pa- 
tent One  and  the  felf  fame  thing  to  feveral  perfons,  the  firit 
patentee  fliall  have  a fd.  fa.  to  repeal  the  ad,,  idly,  when 
the  king  doth  grant  a thing  upon  a falfe  fiiggeftion,  preere- 
gativa  reghi  may  hyfd.  fa.  repeal  his  own  grant.  3dly,  when 
the  king  doth  grant  any  thing  which  by  law  he  cannot  grant. 

Where  a patent  is  granted  to  the  prejudice  of  a fubjedi, 
the  king  of  right  is  to  permit  him  upon  his  petition  to  ufe 
his  name  for  the  repeal  of  it. 

A grant  of  the  foie  making  of  playing  cards  is  void,  bh- 
taufe  it  is  to  reftrain  trade  and  traffic. 

When  upon  upon  falfe  infinuations  or  pretences,  the  kirlg 
makes  any  grant,  as  of  a monopoly,  &c.  which  in  truth  is 
to  the  prejudice  of  the  king  and  the  commonwealth,  the 
king  jure  regis  lhall  avoid  fuch  grant,  and  fuch  letters  patent 
by  judgment  of  law  fliall  be  cancelled.  And  it  may  be  faid 
that  perpetuities,  monopolies,  and  patents  of  concealment, 
were  born  under  an  unfortunate  conftellatton,  for  as  foon 
as  they  have  been  brought  m queftion,  judgment  has  always 
been  given  againft;  them,  and  none  at  any  time  given  for 
them  ; and  all  of  them  have  two  infeparable  qualities^  viz. 
Co  be  troublefome  and  fruitlefs. 

There  are  three  infeparable  incidents  to  every  monopoly 
againft  the  commonwealth,  ift,  the  price  of  the  commodity 
will  be  ratfed,  for  he  who  has  the  foie  felling  of  any  commo- 
dity may  and  will  make  the  price  as  he  pleafes.  ^dly^  The 
commodity  is  not  fo  good.  3dly,  It  tends  to  the  impoverilh- 
nient  of  artificers. 

The  general  queftions  on  patents  are,  i ft.  Whether  the 
Invention  were  known  and  in  ufe  before  the  patent,  zd, 
Whether  the  fpecification  is  fufficient  to  enable  others  to  make 
It  up.  The  meaning  of  the  fpecificadon  is,  that  others  may 
be  taught  to  do  the  thing  for  which  the  patent  is  granted ; 
and  if  the  fpecification  is  falfe,  the  patent  is  void ; for  the 
meaning  of  the  fpecification  is,  that  after  the  term  the 
Public  ftiall  have  the  benefit  of  the  difeovery. 

In  a patent  for  trufles  for  ruptures,  the  patentee  omitted 
what  was  very  material  for  tempering  fteel,  which  was  rub- 
bing it  with  tallow,  and  for  want  of  that.  Lord  Mansfield 
held  it  void, 

“ Inventions  are  of  various  kinds,  fome  depend  on  the 
refult  of  figuring,  others  on  mechanifm.  See.  others  depend 
on  no  reafun,  no  theory,  but  a lucky  difeovery : water 
tabbies  were  difeovered  by  a man’s  fpittiug  on  the  floor. 
This  muft  in  the  nature  of  the  thing  depend  on  cxperinlcnts, 

and 
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ind  thofe  mu  ft  depend  on  the  proportions  of  the  things  ufej 
ill  the  compolition.” 

In  iVlorris  V.  Branjsn^  fittings  at  IVeJlminfler  after  Eaftr 
1776.  The  queftion  was  whether  an  addition  to  an  old 
flocking  frame  was  the  fubjecft:  of  a patent  ? Lord  Mansfield 
faid,  if  the  general  queftion  law  of,  via.  that  there  can  be 
no  patent  for  an  addition  be  with  defendant  that  is  open 
upon  the  record,  and  he  may  move  in  arfeft  of  judgment,  but 
that  objedtiun  would  go  to  repeal  almoft  every  patent  that 
was  ever  granted.  There  was  a verdict  for  plaintiff  and 
5C0 /■  damages^  which  was  acquiefeed  in. 

On  a /are  facun  to  repeal  a patent,  four  ifUieS  were  joined 
bii  the  record,  irt.  That  the  patent  was  inconvenient  to  his 
majefty*s  fubjefts  iri  geiieral,  adly.  That  the  invention  at 
the  time  of  granting  the  patent  was  not  a new  invention  as 
to  the  public  ufe  ahd  exercife  of  it  in  England,  gdly.  That 
it  was  not  invented  and  found  out  by  defendant.  4-thly^ 
That  the  defendant  had  not  by  his  fpecification  particularly 
deferibed  and  afeertained  the  nature  of  the  invention,  and  in 
what  manner  it  w^as  to  be  performed. 

Jjul/er^  J.  held  that  the  ift  ilTue  was  merelj^a  confequential 
one,  it  ftated  no  which  could  be  tried  by  a jury,  or 
which  the  defendant  could  come  prepared  to  anfwer,  and 
therefore  refufed  to  hear  any  evidence  but  what  applied  to 
the  three  laft  ift'ues ; and  he  laid  down  the  following  rules. 

ill,  A man  to  intUle  himfelf  to  the  benefit  of  a patent  of 
monopoly  muft  difclofe  his  fecret  and  fpocify  his  invention 
in  filch  a way  that  others  of  the  fame  trade  who  are  artifts 
may  be  taught  to  do  the  thing  for  which  the  patent  is  grant> 
ed,  by  following  the  directions  of  the  fpecification  without 
any  new  invention  or  addition  of  their  own. 

2dly,  He  muft  fo  deferibe  it  that  the  Public  may  after  th# 
expiration  of  the  terrh  have  the  life  of  the  invention  in  as 
cheap  and  beneficial  a way  as  the  patentee  himfelf  ufesit: 
and  therefore  if  the  fpecification  deferibes  many  parts  of  an 
inftrument  or  machine,  and  the  patentee  himfelf  ufes  only 
a few  of  them  ; or  does  not  ftate  how  they  are  to  be  put 
together  or  ufed,  the  patent  is  void, 

3dly,  If  the  fpecification  be  in  any  part  of  it  materially 
fahe  or  defeflive,  the  patent  is  againft  law  and  cannot  hi 
fupported. 

4th,  That  as  to  the  inventioin,  the  rule  of  law  was  very 
difterent  from  what  it  was  tin  the  fpecification : for  as  on 
the  fpecification  if  any  one  part  of  the  invention  were  not 
fufficiently  deferibed,  the  patent  is  void  j fo  on  the  inven- 
tion, if  any  one  part  of  it  be  new  and  ufeful,  that  is  fuffi- 
Cienc  to  fuftain  a patent  for  the  particular  object  of  the  in- 
vention ; but  if  the  invention  confifts  of  an  addition  or 
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Rdative  to  trials  at  Nifl  Prius.  7$ 

improv^ementonly,  and  the  patent  goes  to  the  whole  machine, 
it  would  be  a very  difcrent  qiieftion,  v/hether  fuch  a paseiit 
cotttd  be  fopported.  But  it  was  not  necellkry  to  give  a pre* 
cife  opinion  on  that  point,  becaul'e  no  material  part  of  the 
invention  wa$  newj  or  rnade  by  the  defendant.  The  jury 
found  for  the  crown  bn  all  the  ilTues. 

The,  parent  mufl:  not  be  more  extenfive  than  the  inven-  PerLd.Mjnf- 
tion  ; therefore  if  the  invention  confift  in  an  addition  or  im-  fieU  in  <iiff-Tene 
provcraent  only,  and  the  patent  is  for  the  whole  machine  or 

manufacture,  it  is  void.  kingv-Eife 

fittlrgjit  Weftmmftcr  iifcer  Mic,  1785^ 

in  an  aftion  on  the  cafe  by  a commoner  for  diifurbiiig  4 MjJ.  424. 
him  in  his  common,  he  mud;  prove  his  right  to  the  common, 
and  yet  in  fuch  cafe  it  is  not  necellary  to  fet  it  forth  in  the 
declaration,  for  pofleflion  is  fufficient  againft  a wrong-doer. 

But  if  he  were  to  fet  up  a title  to  a different  kind  of  com* 
mon  from  that  to  which  he  had  a right,  he  would  not  be 
intitled  to  recover  j for  he  muft  prove  himfelf  poffefred  of 
the  common,  for  the  being  dilfurbcd  in  which  he  brings  his 
action,  though  he  need  not  prove  the  fame  title  as  he  has  fet 
out  in  his  declaration  ; for  the  diliurbance  is  the  gift  of  the 
aiSion,  and  the  title  is  only  inducement,  and  cannot  be  tra- 
verfed.'  It  is  true  if  the  defendant  fet  up  a title,  and  juftify,  434. 
the  plaintiff  in  his  replication  muft  ftiew  a title. 

F or  every  feeding  by  the  cattle  of  a ftrangcr,  the  commoner  9 Co,  nj. 
(hall  not  have  an  adlion ; but  the  feeding  ought  to  be  fuch 
per  quod  the  commoner,  tffr.  common  of  palture,  fsfr.  for 
his  cattle,  fs'r,  m Uim  amplo  modo  baker e non  potuit,  fed  profiettum 
furim  inde  per  ietum  lempm  amiftt^  t^c.  So  that  if  the  trefpafs 
be  fo  fmall  that  he  has  not  any  lofs,  but  fufficient  in  ample 
manner  remain  for  him,  the  commoner  (hall  not  have  aiiy 
a£lton  for  it ; but  the  tenant  of  the  land  may  tn  fuch  cafe 
have  an  aiftion. 

It  has  been  faid  that  in  cafe  for  difturbing  the  plaintiff  ih  * Sii.  103. 
the  feat  of  a church,  the  plaintiff  ought  to  prove  ufage  to 
repair,  though  it  be  not  alledged  in  the  declaration.  But 
the  truediftinftion  feems  fo  be  between  prohibitions  of  aflions  ,6  0.  a. 
againft  the  ordinary,  and  atftions  againft  a wrong-doer.  K..  B. 

Where  it  is  toouft  the  ordinary  of  his  jurifditftiOn  you  mutt 
prove  repairs  j but  it  is  not  neceffary  to  prove  them  in  an 
a^ion  againft  a wrong- doer,  which  is  founded  upon  pof- 
feffion. 

If  cafe  be  brought  for  difturbing  the  plaintiff  in  taking  the  4 Vent.  iyi. 
profits  of  an  office,  it  is  fufficient  to  prove  the  value  comma- 
nibus  annify  without  proving  every  particular  fum  received 
by  the  defendant. 

In  cafe  for  difturbing  him  in  an  office,  the  plaintiff  made  Cr,  £,  335; 
a fpectal  title  to  it;  a fpeciat  verdict  found  a title  rerf  a nr 
ih  part  from  that  which  was  alledged  ; and  after  divers  ar- 
guments the  plaintiff  had  judgment,  for  felling  out  a title  in 
this  action  was  fuperHuous. 
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An  hitroduElion  to  the  Lav!) 

An  a£Hon  upon  the  cafe  will  lie  for  keeping  a dog  ufed  tii 
bite  fliecp,  and  which  has  killed  flieep  belonging  to  the  plain- 
tiff ; but  in  fuch  cafe  it  mu  ft  be  proved  that  the  defendant 
knew  that  he  would  bite  Iheep  j and  killing  ftieep  twice  be- 
fore is  fuffidelit  proof  of  ufage. 

In  Smith  and  Pelah^  Lee  Ch.  Juft,  ruled,  That  if  a dog  have 
once  bit  a man,  and  the  owner  having  notice  thefcof  keep 
the  dog  and  let  him  go  about,  and  he  bite  another  perfon, 
cafe  will  lie  againft  him  at  the  fuit  of  the  perfon  bit  (though 
it  happened  by  his  treading  on  the  dog’s  toes) ; for  the 
owner  ought  to  have  hanged  him  on  the  firft  notice. 

If  one  knowingly  keep  a dog  accuftomed  to  bite  flieep,  and 
the  dog  bite  an  horfe,  it  is  adionable;  becaufe  the  owner 
after  notice  of  the  firft  mifehief  ought  to  have  deftroyed  or 
hindered  him  from  doing  any  more. 

Note;  There  Is  a difference  between  things  feran&twrky 
as  lions,  bears,  fifr.  which  a man  muft  keep  up  at  his  peril, 
and  beafts  that  are  manfucta  naturee^  and  break  through  the 
tamenefs  of  their  nature  ; in  the  latter  cafe  the  owner  muft 
have  notice  ; in  the  fufilicr  an  atSion  lies  againft  t-he  ovvner 
without  notice. 

The  fervant  of  A»  with  his  cart  ran  againft  the  cart  of  B. 
in  which  was  a pipe  offack;  and  overturned  it,  and-the  wine 
was  fpilt,  an  a6lion  was  brought  againft  the  mafter,  and  it 
was  holden  good.  And  note,  where  fuch  an  a£lion  is  brought 
againft  the  mafter  for  confeqHpntial  damages  occafioned  by 
the  neglefl  of  his  fervant,  the  fervant  charged  with  the  ncglcft 
cannot  be  a Wntnefs  to  prove  it  no  hegleifr.  But  in  an  aftioii 
for  fo  negligently  managing  his  barge  that  he  run  down  the 
plaintiff  ’s,  Lee  Ch.  Juft,  permitted  the  defendant  to  produce 
every  one  of  the  men  on  board  his  veflel  to  prove  there  was 
no  negle<fr,  he  being  himfelf  at  that  time  alleep  on  board. 
And  in  cafe  againft  the  mafter;  for  his  carman’s  negligently 
driving  his  cart,  per  quod  the  plain  tiff  w'as  flung  off  a laddet 
and  bruifed  ; on  ftiewing  a releafe  from  the  mafter,  the  fer- 
vant was  allowed  to  be  examined. 

In  cafe  for  digging  a pit  in  a common;  per  quod  his  marc 
being  ftraying  there  fell  into  it  and  periflied  : After  ver- 
di£l  for  the  defendant  on  Not  Guilty,  the  plaintiff,  to  favc 
cofts,  moved  in  arreft  of  judgment  that  the  declaration ^was 
not  good,  be  not  ftiewing  any  right  why  his  mare  fhould  beiii 
the  common,  and  therefore  it  is  damnum  abfque  injuridj  and  of 
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Relative  to  Trials  at  Nifi  Prius,' 

that  opinion  was  the  whole  court:  Wherefore  it  was  adjudged 
that  the  bill  IboulJ  abate.  Yet  it  Teems  unjud  in  fuchcafe  to 
deprive  the  defendant  ofhis  cofts,  merely  becaufe  the  action 
brought  againft  him  was  erroneous  as  well  as  wrongful : 
'Fhough  doubtlefs  the  objeiSiion  to  ihc  declaration  was  good, 
and  ought  to  have  availed  in  cafe  the  verdidt  had  been  for  the 
ptaintiffi  It  is  a good  reafun  why  the  plaimifF  flinuld  not  have 
judgment;  but  Teems  to  be  no  reafon  why  the  defeiidaiit 
iho..ld  not. 

If  a man  dig  a ditch  in  the  hlghway>  into  which  my  fervant 
falls  and  breaks  his  thigh,  by  which  I lo(e  his  Tervice,  I may. 
have  an  action  on  the  cafe  for  this  loTs  uf  fervice.  So  for 
beating  him  by  which  I lofe  hisferrvice;  and  in  fuch  cafe  the 
fervant  may  be  a witncTs.  And  the  defendant  may  give  in 
evidence  upon  the  general  iiTue,  that  the  plaintiff'did  not  loTe 
bis  fervice,  for  that  is  the  gitfof  the  a^ion.  But  if  the  fer- 
vant die  of  the  battery,  the  tiiailer  camiot  have  an  action  for 
the  lofs  of  his  fervice,  for  the  private  ofFence  is  drowned  in 
the  felony  ; and  the  defendant  might  give  this  in  evidence  on 
the  general  ilTue;  fur  as  this  adiion  anfes  from  the  fpecial  da- 
mages, any  thing  may  be  given  in  evidence  on  the  general 
ilToc  that  deftroys  the  right  of  a^ton  j as  in  cafe  for  beating 
his  horfc,  per  quad  he  totally  loft  the  ufc  of  him,  the  defendant 
may  prove  the  beating  lawful. 

The  plaintiff  declared  that  he  cxercifed  the  trade  of  a 
wheeler,  and  was  pofleOed  of  feveral  tooU  that  related  to  the 
trade,  viz.  an  axe,  (dc,  and  being  fo  poffeff.d  gained  a liveli- 
hood, f^r.  and  by  the  licence  of  the  defendant  dcpolitcd  them 
in  his  houfe,  and  that  he  had  detained  them  two  months  after 
requeft,  by  which  the  plaintiff  had  loft  the  beiicfft  of  his  trade  ; 
after  verdiift  it  was  moved  in  arreft  of  judgment,  becaufe  the 
plaintiff  oughtto  have  brought  detinue  or  trover.  But  the  court 
held  the  action  well  brought,  for  if  he  have  had  the  goods 
again,  detinue  is  not  proper  ; and  though  a detainer  upon  re- 
queft  is  evidence  of  a convcrfion,  yet  it  is  not  a conveffion, 
and  the  damages  he  demands  in  this  cafe  being  fpecial,  the 
aiftion  ought  to  be  fpecial. 

The  plaintiff  declared  that  his  wife  unlawfully  and  with- 
out his  confent  departed  and  continued  abfenr,  and  during 
that  time  a large  eftate  real  and  perfonal  was  devifed 
for  her  feparate  ufe,  and  thereupon  file  was  dellrous  of 
being  reconciled  and  cohabiting  with  him,  but  the  defen- 
dant perfuaded  and  iaticed  her  to  continue  abfent,  by  means 

G of 


7S 


I R.  A.  It, 


Duel  ^nd 

9 G: 

1 ptT  Rajjpi. 

TO  Co.  T55* 

1 Vent,  54* 
Yeiv.  $9* 


Sir,  §7^. 


KeltJe  and 
Mic; 

%'j  Ciir,  2. 


a B. 


Winfmorc 
Grfen- 
b.^nk,  Mic, 

1 9 G*  3 i C,  Jpt 


79 


An  lntroit0ion  to  the  Lain) 


% Ler.  63, 

2 Saund.  169, 

2 Sid*  170, 
Vidian^jj  EatJ*. 

»s- 

rX*  ' */ 


1 Str.  635*  S,P, 


S%llc«  jo> 


of  which  flic  continued  abfent  till  her  death,  whereby 
he  loft  the  comfort  and  fociety  of  his  wife,  and  the 
advantage  which  he  ought  to  have  had  from  fuch  real  and 
perfonal  eftate.  After  vcrdiil  for  the  plaintiff  for  30G0/.  da- 
mages, it  was  moved  in  arreft  of  judgment,  that  this  was  an 
a£fion  primes  impreffionis.  But  the  court  faid  that  every  fpedal 
a<5lion  on  the  cafe  was  in  itfelf  a novelty;  no  adion  lies  with- 
out damages,  and  the  per  quod  will  not  alone  be  fufhcient,  un- 
lefs  the  a£t  done  be  illicit ; but  though  a bare  inticement  to 
dejjart  mav  not  be  actionable,  yet  the  jury  under  the  direction 
of  the  judge  are  judges  of  the  legalit^ : And  as  receiving  a 
fervant  fcienter  is  a ground  for  an  action  for  the  maftcr,  a for- 
tiori for  the  hulband  ; and  Injuries,  that  are  in  their  nature  of 
fpiritual  conufance,  if  attended  with  a temporal  damage,  are 
a ground  of  action. 

So  Ihooting  ofF  a gun,^^r  quod  the.  plaintiff’s  decoy  was  da- 
maged, was  holden  to  be  aitionable  in  Hickeringalh  cafe.  Hil. 
5 Jn. 

It  is  impofllble  to  fet  down  all  the  cafes  in  which  an  a£Hon 
upon  the  cafe  will  lie  for  confequential  damages  : 1 Ihall  there- 
fore conclude  this  head  with  referring  to  the  fifth  chapter  of 
the  firft  booic,  and  repeating  the  rule  already  taken  notice  of 
in  that  chapter,  vix.  Where  the  Immediate  aft  itfelf  occafions 
a prejudice,  or  is  an  injury  to  the  plaintiff’s  perfon,  houfe, 
land,  l^c,  trefpafs  vi  et  armis  will  lie ; but  where  the  aft  itfelf 
is  not  an  injury,  but  a confequence  of  that  aft  is  prejudicial 
to  the  plaintiff’s  perfon,  houfe,  lands,  trefpafs  vi  et  armis 
will  not  lie  : but  the  proper  remedy  is  an  aftion  upon  the  cafe. 
The  cafe  of  Pitts  v.  Gaince  and  Forejight  may  ferve  to  illuf- 
trate  this  rule.  There  the  plaintiff  declared  in  an  aftion  upon 
the  cafe,  for  that  he  was  mafter  of  a ftiip,  and  that  it  was 
laden  with  corn  ready  to  fail,  and  that  the  defendant  feized 
the  ftiip  and  detained  her,  per  quod  impeditus  fuit  in  viagio.  It 
was  objefted  that  it  fhoutd  have  been  trefpafs,  and  fome  cafes 
cited  ; but  Holt  Cb.  Juft,  faid,  that  in  the  cafes  cited  the 
plaintiff  had  a property  in  the  thing  taken,  but  here  thefbip 
was  not  the  mafter’s  but  the  owner’s  ; the  mafter  only  declares 
as  a particular  ofheer,  and  can  only  recover  for  his  particular 
lofs  ; though  he  faid  he  might  have  brought  trefpafs,  declaring 
upon  his  poffelEon,  which  in  trefpafs  is  fuiffeient. 
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BOOK  m. 

For  what  Injuries  affecting  a Man’s  real  Pro- 
perty, an  Action  may  be  maintained. 

INTRODUCTION. 

TH  E aiSlions,  which  may  be  brought  for  injuries  alFeiS- 
ing  a man’s  real  property  are  of  three  forts, 

I,  Such  in  which  damages  alone  are  to  be  recovered. 

2.  Such  by  which  a term  for  years  may  be  recovered. 

3.  Such  by  which  a freehold  may  be  recovered, 

\ 

The  aSions  in  which  damages  alone  are  to  be  recovered  are 

two. 

I.  Trefpafs, 

2.  Cafe;  of  which  enough  has  been  already  faid  in 
the  laft  chapter  of  the  laft  book. 

The  only  aftion  by  which  a term  for  years  may  be  recovered, 

is  ejeflment. 

The  aftions  by  which' a freehold  may  be  recovered,  are, 

1.  A writ  of  right. 

2.  A forraedon. 

3.  Dower. 

4.  Wafte. 

5.  Affize. 

6.  Quare  impcdiC. 
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CHAPTER  I. 

P 

Of  Trefpafs. 

TH  E af^lon  of  trefpafs  lies  for  an  injury  done  by  on^rl- 
vate  man  to  anolheK,  where  the  immediate  adt  itfelf  oc- 
cafions  the  injury  either  to  his  perfon,  goods,  or  lands  j and 
though  in  this  place  I ought  regularly  to  treat  only  of  the  lafi:, 
yet  (as  I before  promifed)  I fiiall  like  wife  take  into  my  conii- 
deration  the  fecond,  having  already  fpoken  of  the  firft  as  far 
as  is  neceflary. 

Where  entry,  authority  or  licence  Is  given  to  any  one  by  the 
law,  and  he  does  abufe  it,  he  will  be  atrefpafTer  ab  initio  \ but 
where  it  is  given  by  the  party,  he  may  be  puniihed  for  the 
abufe,  but  he  will  not  be  a trefpaiTer  ah  initio.  But  the  not  do- 
ing cannot  make  the  party,  who  has  authority  or  licence  by  the 
law,  a trefpafler  ab  initio^  becaufe  not  doing  is  no  trefpafs. 

In  trefpafs  for  taking  a gelding,  the  defendant  juftihed  the 
taking  of  him  as  an  eftray,  the  plaintiff  replied  that  he  laboured 
the  faid  gelding,  riding  uponhim  and  drawing  with  him,  where* 
by  he  was  much  damnified;  the  defendant  demurred,  and  it 
was  objedled  that  the  firft  feizure  was  lawful  by  the  plaintiff’s 
own  (hewing,  and  therefore  the  aftion  fhoutd  not  have  been 
brought  for  the  taking,  but  for  the  fubfequent  tort:  but  the 
court  held  that  he  was  punifhabte  for  the  abufe  in  an  ai^ioti 
of  trefpafs,  as  a trefpafler  ab  iaitiof  and  that  the  ufing  of  the 
eftray  was  an  abufer;  for  it  is  not  lawful,  except  in  cafe  of 
neceffity,  and  for  the  benefit  of  the  owner ; as  to  milk  milch 
kine,  ^3’r. 

In  trefpafs  for  taking  away  his  goods,  the  defendant  juftified 
the  taking  nomine  diJirlStionh  damage  feafant  ; the  plaintiff  re- 
plied qmdpoJldiftriSlionem^  viz.  eodemdie^  he  converted  them 

to  his  own  ufe.  On  demurrer  it  was  holden  to  be  no  depar- 
ture, but  to  make  good  the  declaration,  for  he  that  abufes  a 
diflrefsis  a trefpafler  ab  initio  i and  it  would  be  of  no  avail  to 
the  plaintiff  to  (fate  the  converfion  in  his  declaration,  for  it  is 
no  way  necelTary  to  his  atSfion;  and  if  alledged,  need  not  be 
anfwered  ; It  would  be  out  of  time  to  (fate  it  in  the  declara- 
tion, but  it  muff  come  in  in  the  replication. 
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Relative  U trials  at  Nifi  Priiis. 

But  in  trefpafs  for  breaking  and  entring  bis  houfc,  and  Str.  8ji 
taking  an  exceflive  diftrefs,  after  judgment  by  default,  it  was 
holden  on  error  brought  that  trefpafs  would  not  lie  ; for  the 
entry  v/as  lawful,  and  there  is  nothing  fubfequent  to  make  it 
a trefpafs,  as  there  is  where  the  diftrefs  is  abufed.  At  common 
law  the  party  might  take  a diftrefs  of  more  value  than  the 
rent,  therefore  that  did  not  make  him  a trefpafter  ah  initio^  but 
the  remedy  ought  to  be  by  fpecial  a£lion  founded  upon  the 
ftatute  of  Marlcberge. 

And  note,  Xhat  in  diftrefs  for  rent,  if  the  outward  door  be 
open,  the  diftrainant  may  juftify  the  breaking  open  an  inner 
door  or  lock,  in  order  to  find  any  goods  which  arc  diftrainable. 

By  2 W.  M.  Jeff.  1-  r.  5.  Where  goods  are  diftrained  for 
rent  refer ved,  and  the  tenant  or  owner  of  the  goods  fo  diftratn- 
ed  fhall  not  within  five  days  next  after  fuch  difirefs  taken,  and 
Bfl/zVr  thereof  (with  the  caufeof  fuch  taking)  left  at  the  chief 
manfion-houfe,  or  other  moft  notorious  place  on  the  premifes, 
replevy  the  fame  with  fufficient  furety  to  the  fberiff,  then  after 
fuch  diftrefs  and  notice,  and  expiration  of  the  faid  five  days, 
the  perfon  diftraining  fhall  and  may  with  the  fherift,  under- 
fherifF,  or  with  the  conftable  of  the  hundred,  parifh  or  place 
where  fuch  diftrefs  fhall  be  taken,  caufe  the  goods  to  be  ap- 
praifedhy  two  fivorn  appraijers  (whom  fuch  fheriff,  under-fhe- 
rilF  or  conftable  are  impowered  to  fwear)  to  appraife  the  fame 
truly  according  to  the  beft  of  rheir  underftandings,  and  after 
fuch  appraifement  may  fell  the  fame  for  the  beft  price  that  can 
be  gotten,  towards  fatisfa£lion  of  the  rent  and  the  charges, 
leaving  the  overplus  (if  any)  in  the  hands  of  the  fheriff,  under- 
fherift'  or  conftable,  for  the  owner’s  ufe. 

Notice  to  the  tenant  or  to  the  owner  of  the  goods  is  fuifi- 
cient. 

A diftrefs  taken  in  two  hundreds,  they  being  contiguous 
at  the  fame  time  and  for  the  fame  rent,  is  but  one  diftrefs, 
and  ought  to  be  put  in  one  pound,  and  the  conftable  of  the 
place  where  the  diftrefs  was  driven  is  the  proper  officer  with- 
in the  ftatute. 

If  the  perfon  diftraining  is  fworn  as  one  of  the  appralfers 
it  is  illegal,  for  he  is  interefted  in  the  bufinefs,  and  the  ftatute 
fays  that  he^  with  the  fheriff,  fsfr.  fhall  caufe  the  goods  to  be 
appraifed  by  two  fworn  appralfers. 

By  the  fame  ftatute,y^  5.  if  diftrefs  and  fale  are  made  where 
no  rent  is  due,  the  owner  of  the  goods  by  a6tion  of  trefpafs 
or  on  the  cafe  may  recover  double  the  value  of  the  goods  dif- 
trained  and  fold  with  full  cofts. 

Self,  3.  Corn,  grain  and  hay  may  be  diftrained,  and  fhall  be 
kept  in  the  place  where  they  are  found  till  they  are  replevied 
or  fold. 
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An  IntrcduSHan  U ihe  Law 

By  II  Geo.  2.  c.  19-/  8.  The  landlord  may  diftrain  any 
cattle  or  ftock  of  the  tenants  feeding  on  any  common  append- 
ant or  appurtenant,  fe’e.  and  all  forts  of  corn,  grafs  or  other 
product  growing  on  any  part  of  the  eftate,  and  may  cut  and 
make  the  fame,  and  lay  it  up  in  barns  or  other  proper  place 
on  the  premifes  when  ripe ; and  if  none  fuch,  then  in  any 
other  barn  or  proper  place  which  the  landlord,  'sTr.  lhall  hire 
for  the  purpofe,  and  as  near  as  may  be  to  the  premifes,  and 
in  convenient  time  to  appraife,  fell  or  otherwife  difpofe  of  the 
fame  towards  fatisfaiSlion  of  the  rent,  and  of  the  charges,  ap- 
praifemeut  and  fale  ; and  the  appraifement  to  be  made  when 
cut,  gathered  and  made,  and  not  before. 

Sect.  g.  Notice  of  the  place  where  the  goods  arc  depofitcd 
fhall,  within  a week,  be  given  to  the  leflee  or  tenant,  or  left  at 
his  laft  placn  of  abode.  If  the  rent  and  charges  be  paid  before 
the  corn,  is  cut,  the  diltrefs  fliall  ceafe. 

Se£l.  lO.  DiilrcfleS  may  be  fecured  and  fold  on  the  premifes, 
In  fuch  place  or  on  fuch  part  as  may  be  moft  fit  and  conve- 
nient. 

By  II  G.  2.  c.  19.  A diftrefs  for  rent  fhall  not  be  deemed 
unlawful  for  any  irregularity  in  the  difpofition  of  it  atterw/ard, 
nor  the  party  making  it  a trefpalTer  ab  initio  ; but  the  party 
aggrieved  may  recover  full  fatisfaifUon  for  the  fpecial  damage 
be  fhall  have  fulfained  thereby,  and  no  more,  in  an  action  of 
trefpafs  or  on  the  cafe,  iinlefs  tJ.nder  of  amends  have  been  be- 
fore made. 

By  ly  G.  2.  c,  38.  Where  any  diftrefs  is  made  for  money 
juftly  due  for  the  relief  of  the  poor,  it  fhall  not  be  deemed  un- 
lawful, nor  the  party  making  it  a trefpaflcr,  on  account  of  any 
dcfeiSl  or  want  of  form  in  the  warrant  of  appointment  of  fuch 
overfeers  or  in  the  rate  or  afiefl'ments,  or  in  the  warrant  of 
diftrefs  thereupon  ; nor  fhall  the  party  be  deemed  a trefpafter 
ab  initio  on  account  of  any  irregularity  which  fltall  afterward  be 
done  by  him  ; but  the  party  grieved  may  recover  iorthe  fpecial 
damage,  unlefs  tender  of  amends  have  been  before  made. 

Note\  A warrant  may  be  made  to  diftrain  before  the  time 
for  which  the  rate  is  made  is  expired. 

It  hath  been  deteiinined  that  averia  carruca  maybe  diftrain- 
ed  for  the  poor’s  rate,  though  there  be  fufiicient  goods  on  Jbe 
premiftes  independent  of  them  ; and  the  law  feems  to  be  the 
fa  ire  in  all  cafes  ’where  an  act  of  parliament  gives  remedy  by 
diftrefs  and  fale.  And  though  where  a man  has  an  entire  duty, 
he  fhall  not  fplit  and  diftrain  for  diftinSl  parts  at  feveral  times, 
yet  if  he  be  miftaken  in  the  fufficiency  of  what  he  has  taken, 
there  is  no  reafon  or  law  that  he  fhould  not  diftrain  again  for 
the  refidue. 

Where  the  fubjeifl-mattcrofthefult  is  within  the  jurifdiiKon 
of  the  court,  but  the  want  of  jurifdiftion  is  as  to  the  perfon  or 
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Relative  to  ’Trials  at  Nil!  Prius. 

place*  unlefs  the  want  of  jurifdiilion  appear  on  the  procefs 
to  the  officer  who  executes  it,  he  is  not  a trefpafler : but 
where  the  fu^ejt  matter  is  not  within  the  iurifdiftion,  there 
every  thing  done  is  abfolutely  void,  and  the  officer  a tref- 
pailer. 

Though  an  officer  may  juftify  under  the  mefne  procefs  of  an  Hisginfon  v. 
inferior  court,  without  faying  that  the  caufe  of  a<^ion  arole  Hadiev  *M.  zS 
within  the  jurifdidtion,  yet  when  he  juftihes  under  procefs  of  Car.z.  Rot,4i6. 
execution  he  ought  to  make  it  appear  that  the  caufe  arofe  with- 
in the  jurlfdidion  of  the  court,  or  at  leaft  that  it  was  fo  laid : 

But  that  would  not  be  fufficient  for  the  plaintiff  himfelf ; he 
ought  to  know  the  extent  of  the  jurifdiffion  for  which  he  ap- 
plies for  juHitce  ; and  therefore  if  in  an  a£tIon  of  falfe  impri- 
fonment  he  juftihed  under  the  procefs  of  an  inferior  court 
the  plaintiff  above  might  reply  chat  the  caufe  of  action  arofe 
out  of  the  jurifdiiSHon  of  the  court;  and  a rejoinder  praying 
judgment  if  the  plaintiff,  having  by  his  pleading  in  the  infe- 
rior court  admitted  the  jurifdii^ion  there,  lhall  now  be  ad- 
mitted to  deny  it  here,  would  not  be  good. 

But  by  24  Cr.  2.  {quod  'vide  ante)  no  confiabJe  will  be  an- 
fwerable  for  obeying  a juftice’s  warrant,  notwiihftandlng  any 
dtfeft  of  jurifdidlion  in  the  juftice. 

Nste\  That  warrant  ex  vi  termini  means  only  an  authority  ; padfield 
theicfore  a warrant  under  the  hand  of  the  iullice  is  fufficient  Cabbei&ai’. 

Trii6&fJ7 

without  being  under  feal,  unlefs  particularly  required  by  a£t  G.  z.  c,  B. 
of  parliament. 

And  note.  That  by  27  G.  2.  e,  20,  in  all  cafes  where  any 
jullice  is  impowered,  by  any  made  or  to  be  made,  to  iffue 
a warrant  of  diflrefs,  it  lhall  be  Tawful  for  him  in  fuch  warrant 
to  order  the  goods  diftratned  to  be  fold  within  a certain  time 
limited  by  fuch  warrant,  fo  that  fuch  time  be  not  lefs  than 
four,  nor  more  than  eight  days,  unlefs  the  money  for  which 
fuch  diftrefs  fliall  be  made,  together  with  the  charges  of  taking 
and  keeping  fuch  diftrefs,  be  fooner  paid. 

Proof  that  the  plaintiff  had  delivered  a box  with  the  goods 
in  it  to  the  defendant  to  keep,  and  that  the  defendant  had 
broken  open  the  box  and  converted  the  goods  to  his  own  ufc, 
would  be  fufficient  to  maintain  the  declaration;  for  where- 
evera  man  has  neither  a general  nor  a fpecial  property,  and 
he  converts  the  goods,  trelpafs  will  lie. 
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Introduliion  U the 

But  the  plaintift  can  only  prove  the  taking  Tuch  goods  as  arc 
mentioned  in  the  declaration  j becaufe  a recovery  in  the  afllon 
couIJ  not  be  pleaded  in  bar  to  any  other  adlion  brought  for 
taking  other  goods  thanthofe  fpecified  in  the  declaration  j and 
therefore  where  the  declaration  w'as  for  entering  the  plaintiff’s 
houfe,  and  taking  d'werfn  ksna  ei  catalla  ipfius  queren^ii  Ibidem 
inventa^  after  verdici  for  the  plaintiff  judgment  was  arrefted. 

After  judgment  vacated,  andrefiitution  awarded, the  defend- 
ant brought  trcfpafs  again  ft  the  plaintiff  far  taking  the  goods, 
and  the  court  held  that  the  a<5lion  would  lie  ; for  by  vacating 
the  judgment  it  is  as  if  it  had  never  been,  and  is  not  tike  a 
judgment  re verfed  by  error.  But  in  fuch  c^fe  it  would  not  lie 
againft  the  ftieriff,  who  has  the  king’s  writ  to  warrant  him  -, 
but  the  party  muft  produce  not  only  the  writ  but  the  judgment. 

In  trefpafs  quare  claufnm  ftegit  the  defendant  pleaded,  that 
the  plaintiff  dift rained  his  hog,  damage  feafant  for  the  fame 
trefpafs  j the  plaintiff  replied,  that  the  hog  efcaped  without  his 
confent,  and  that  he  is  net  fatlsfied  for  the  damage;  on  de- 
murrer it  was  holdeii  that  the  aiSfion  would  not  lie,  though  it 
was  admitted  that  if  the  diftrefs  had  died,  (be  action  would 
revive ; but  the  efcape  (unlcfs  the  contrary  be  fliewed)  is  the 
fault  of  the  plaintiff, 

T refpafs  m et  armis  does  not  lie  againft  a leffee  for  years  for 
cutting  down  timber  trees,  and  carrying  them  away  and  fell- 
ing them  i but  if  after  cutting  them  down  he  let  them  lie,  and 
afterward  carry  them  away,  fo  that  the  taking  and  carrying 
away  be  not  one  continued  a£l:,  but  there  is  time  for  the  pro- 
perty of  the  divided  chattel  to  fettle  in  theleffor,  trefpafs  will 
he  ; And  the  reafon  why  he  is  not  otherwife  liable  is,  that  he 
has  a rpecial  property  or  intereft  in  them  for  repairs  and  fhade^ 
anti  therefore  if  the  trees  be  excepted  in  the  leafe,  it  will 
make  him  a trefpairer  equally  with  a lefl'ee  at  will,  and  it  will 
lie  againft  tenant  at  will,  becaufe  fuch  ails  determine  the 
will ; but  againft  a tenant  by  fufterance  the  leffor  cannot  have 
trefpafs  before  entrance.  And  though  trefpafs  will  lie  againft 
the  leffee  for  years  for  cutting  the  trees  where  they  are  ex- 
cepted in  the  leafe,  yet  if  he  put  in  his  cattle  to  feed,  and 
they  bark  the  trees,  trefpafs  will  not  lie. 

Note  i if  land  be  leafed  to  A.  for  a year,  and  fo  from  year 
to  year  as  long  as  both  parties  Ibal!  agree,  this  is  a lealc  for  two 
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years  certain ; and  if  the  leflee  hold  on  after  two  years,  be  is 
not  a leffee  at  will  (as  the  old  opinion  was)  but  for  a year  cer- 
tain, for  his  holding  on  is  an  agreement  to  the  original  con- 
trad  ; and  fuch  an  executory  contrad  is  not  void  by  the  ftatute 
of  frauds,  for  there  is  no  term  for  above  two  years  ever  fub- 
fifting  at  the  fame  time:  but  if  the  original  contrad  were  only 
for  a year,  or  if  it  were  at  8/-  per  annum  rent  without  men- 
tioning any  time  certain,  it  would  be  a tenancy  at  will  after 
the  expiration  of  the-year,  unlefs  there  were  fome  evidence,  by 
a regular  payment  of  rent  annually  or  half-yearly,  that  the  in- 
tent of  the  parties  was  that  he  Ihould  be  tenant  for  a year. 

By  6 Ann.  c.  i8.  Guardians,  truftecs,  hufbands  feifed  in 
right  of  their  wives,  and  tenants  pur  autre  vie,  holding  over 
without  confent  are  made  trefpaffers,  but  the  ad  does  not  ex- 
tend to  leflees  for  years. 

If  the  lord  of  a manor  cut  down  fo  many  trees  as  not  to 
leave  fufficient  eftovers,  his  copyholder  may  bring  trefpafs 
againft  him,  and  recover  the  value  of  the  trees  in  damages  j 
and  if  the  lord  leave  fuiRcient  eftovers,  yet  be  fiiall  recover 
fpecial  damages  \ vi%.  for  the  lofs  of  his  umbrage,  breaking 
his  clofe,  ^c.  therefore  if  the  lord  have  a mind  to  cut  trees, 
he  ought  to  compound  with  his  tenant. 

If  A,  make  a leafe  for  years  excepting  the  trees,  the  leffbr 
may  enter  to  Ihew  the  trees  to  a purchafer,  and  the  leftce 
cannot  bring  trerpafs. 

Note } If  A,  plant  a tree  upon  the  extremeft  limits  of  his 
land,  and  the  tree  growing  extends  its  root  into  the  land  of 
B.  A.  and  B.  are  tenants  in  common  of  the  tree  ; but  if  all 
the  roots  grow  in  y/.'s  land,  though  the  boughs  fttadow  the 
land  of  B.  yet  the  property  of  the  whole  is  in  A, 

It  is  not  neceftary  to  have  an  intereft  in  the  foil,  to  main- 
tain trefpafs  quare  claufum  fregii,  but  an  intereft  in  the  profits 
is  fufiicient,  as  he  who  has^riVnn So  if  y.  S.  agree 
with  the  owner  of  the  foil  to  plow  and  fow  the  ground,  and 
for  that  to  give  him  half  the  crop,  y,  S.  may  have  his  adion 
for  treading  down  the  corn,  and  the  owner  is  not  jointly 
concerned  in  the  growing  corn,  but  is  to  have  half  after  it  is 
reaped  by  way  of  rent,  which  may  be  of  other  things  than 
money:  Though  in  Co.  Lit.  142.  it  is  faid  it  cannot  be  of 
the  profits  thcmfelves ; but  that  (as  it  Teems)  muft  be  under- 
Hood  of  the  natural  profits. 
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IntrodulHon  to  the  Law 

Theplaintift' may  prove  trefpafs  at  any  time  before  the  ac- 
tion brought,  though  it  be  before  or  after  the  day  laid  in  the 
declaration.  But  in  irerpafs  with  a continuanda  the  plaintilF 
ought  to  confine  himfelf  to  the  time  in  the  declaration;  yet 
he  may  waive  the  coniinuando^  and  prove  a trefpafs  on  any  day 
before  the  a£lion  brought,  or  he  may  give  in  evidence  only 
part  of  the  time  in  the  continuan  Jo. 

Note;  That  of  ails  that  terminate  in  themfelves,  and  once 
done  cannot  be  done  again,  there  can  be  no  continuando\  as 
hunting  or  killing  a hare,  or  five  hares,  but  that  ought  to  be 
alledged,  diverfis  diehus  ac  vicibus  between  fuch  a day  and 
fuch  a day  he  killed  five  hares,  and  cut  and  carried  away  twenty 
trees*  And  where  a tiefpafs  is  laid  in  continuance  that  can- 
not be  continued,  exception  ought  to  be  taken  at  the  trial, 
for  he  ought  to  recover  but  for  one  trefpafs.  But  hunting  may 
be  continued  as  well  as  fpoiling  and  confirming  grafs. 

Whether  the  trefpafs  may  be  laid  with  a cmtlnmndo  or  not, 
depends  much  upon  the  confideration  of  good  fenfe,  as  where 
trefpafs  is  brought  for  breaking  a houfe  or  hedge,  it  may  well 
be  laid  with  a coniinmndfiy  for  that  pulling  away  every  brick  or 
flick  is  a breach;  but  if  the  declaration  be  that  the  defendant 
threw  down  twenty  perches  of  hedge  continuanda  tranj^rejfmem 
pradidiamhom  fuch  a day  to  fuch  a day,  this  muft  be  intended 
of  a proflernation  done  at  the  firfl  day,  and  therefore  will  be  ill 
upon  demurrer,  or  judgment  by  default,  but  will  be  aided  by 
verdiff,  becaufe  the  court  will  intend  that  the  jury  gave  no 
damage  for  the  cantinuando. 

So  trefpafs  cannot  be  laid  of  loofe  chattels  with  a cantinuando^ 
and  if  it  be  fo  laid,  no  evidence  can  be  given  but  of  the  taking 
at  one  day,  and  therefore  in  trefpafs  for  inefiie  proceft  it  ought 
to  be  laid  diverfn  diebus  ac  vicibus.  Where  feveral  trefpafles 
are  laid  in  one  declaration,  continuanda  tranfgrejjtones  presdiSas^ 
and  fome  of  them  may  be  laid  with  a continuanda^  and  feme 
not,  after  verdi<fl,  the  continuanda  fliall  be  extended  only  to  the 
trefpafles  which  may  be  laid  with  a continuanda.  So  where 
the  cantinuando  is  impofTible,  the  court  will  intend  no  damages 
were  given  for  it. 

jf  my  difleifor  cut  down  the  trees,  grafs  or  corn  growing 
upon  my  land,  and  afterward  I re-enter,  I may  have  an  adion 
of  trefpafs  againft  him,  for  after  my  regrefs  the  law  fuppofes  the 
freehold  always  continued  in  me  : but  if  my  difleifor  make  a 
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feoffment  in  fee,  or  a leafe  for  years,  and  afterwards 
I enter,  I may  not  have  trefp»fs  agair.ft  thofe  who  came  in 
by  tiile,  for  thofe  fuSfions  of  law  fhall  not  have  relation  to 
make  him  who  conies  in  by  title  a wrong-doer  vi  et  armh. 

So  the  law  is  laid  down  by  Lord  but  it  may  admit  Cr.  tl.  j4c, 

of  doubt,  for  there  are  cafes  to  thf  contrary,  and  the  reafon 
of  the  law  feems  to  be  with  them* 

In  trefpafs  agaiiift  the  tenant  in  poflel^on  for  mefne  pro-  AAVmatJ 
fits,  either  by  the  Icflbr  or  the  nominal  plaimitf,  after  a re-  32  G.  a.pe/ 
covery  in  ejectment,  the  plaintiff'  need  not  prove  a title  ; but 
it  is  fufficient  to  produce  the  judgment  in  cje^fmeiif,  and  the  lerifeJ. 
writ  of  poffe/Tion  executed,  and  to  prove  the  value  of  the 
profits,  and  thereupon  he  fhai!  recover  from  the  tirne  of  the 
demife  laid  In  the  declaration. 

VVhere  the  judgment  was  agatnfi  the  tenant  in  pofleflion,  xhorp  /mti 
and  the  action  of  trefpafs  is  brought  againll  him,  it  feems 
fufficient  to  produce  the  judgment  without  proving  the  writ 
of  poffe^on  executed,  becaufe  by  entering  into  the  rule  to 
CQnfefs,  the  defendant  is  efiopped  both  as  to  the  leffor  and 
leffee,  fo  that  either  may  maintain  trefpafs  without  proving 
an  atStual  entry;  but  where  the  judgment  was  againfi  the 
cafuai  eje£lor,  and  fo  no  rule  entered  info,  the  leffor  fhall 
not  maintain  trefpafs  without  an  aiSfual  entry,  and  therefore 
ought  to  prove  the  writ  of  pofTeffion  executed. 

In  cafe  the  plaintiff'  can  prove  his  title  accrued  before  the  Decnfta  w 
time  of  the  demife,  and  prove  the  defendant  to  have  been 
longer  in  poireffion,  be  fhall  recover  antecedent  profits  ; but  Hin.4.  G.  3. 
in  fuch  cafe  the  defendant  will  be  at  liberty  to  controvert  the 
title,  which  be  cannot  do  in  cafe  the  plaintiff  do  not  go  for 
more  time  than  is  contained  in  the  demife  ; becaule  being 
tenant  in  poflcffion  he  muff  have  been  ferved  with  the  decla- 
ration, and  therefore  the  record  is  again ff  him  conclufive 
evidence  of  the  title;  but  againff  a precedent  occupier  the 
record  is  no  evidence,  and  therefore  againff  fuch  a one  it  is 
uecelTary  for  the  plaintiff'  to  prove  his  title,  and  alfo  to  prove 
an  a£fual  entry;  for  trefpafs  being  a poflefiory  aiffion  can- 
not be  maintained  without  it.  But  it  may  admit  of  doubf 
what  proof  of  an  aiffual  entry  is  fufficient:  it  has  been  faid  Stanynouglit 
that  the  plaintiff  will  be  entitled  to  recover  the  mefne  profits 
only  from  the  time  he  can  prove  himfelf  to  have  been  in  , 
adual  poffelllon  ; and  therefore  if  a man  mak?  his  will  and 
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die,  the  devlfee  wilt  not  be  entitled  to  the  profits  till  he  has 
made  an  a6tual  entry.  Others  have  hoiden  that  when  once  he 
has  made  an  a£lual  entry,  that  will  have  relation  to  the  time 
his  title  acetued,  fo  as  to  entitle  him  to  recover  the  mefne 
profits  from  that  time,  and  they  rely  on  the  cafe  in  Sid.  239. 
which  was  trefpafs  brought  for  the  mefne  profits,  ds'vani 
ie  leafe,  and  nothing  faid  in  the  cafe  about  proving  an 
acfual  entry  antecedent  to  it:  they  fay  too,  that  if  the  law 
were  not  fo,  the  courts  would  never  have  fuffered  plain- 
tiffs in  ejectments  to  lay  their  demifes  back  in  the  man- 
ner they  now  do,  and  by  that  means  inti  tie  themfelves  to 
recover  profits  which  they  would  not  otherwife  be  intitled 
unto.  However  fuppofing  a fubrequent  entry  has  relation 
the  time  the  plaintiff’s  tide  accrued,  yet  certainly  the 
defendant  may  plead  the  flatute  of  limitations,  and  by  that 
. mean  protect  himfelf  from  all  but  the  fix  laft  years. 

^ But  another  quefiion  might  be  put,  which  would  perhaps 
occafion  more  difficulty,  Wz.  Suppofe  the  defendant  were  to 
plead  the  former  recovery  in  the  eje(5lmcnt  in  bar,  bow  muft 
the  plaintiff  reply  ? It  feems  certain  that  the  plaintiff  may 
recover  the  whole  mefne  profits  in  the  ejeiSment,  and  that 
is  apparent  from  the  16  ts?  17  Car.  2.  which  ena£ls,  that  in 
cafe  the  judgment  be  affirmed  on  the  writ  of  error,  the  court 
may  award  a writ  of  enquiry  as  well  of  the  mefne  profits, 
as  of  the  damages  by  any  v/afte  committed  after  the  firtt 
judgment.  Perhaps  it  may  be  anfwered,  that  the  court  will 
take  notice  that  the  proceedings  in  eje<£lmcnt  are  merely  fic- 
titious, and  only  to  enable  the  plaintiff  to  get  poffcffion,  and 
that  it  is  never  ufual  to  recover  more  than  fmall  damages  for 
the  oufter,  without  any  confideration  had  of  the  mefne  pro- 
fits. And  it  is  certain  the  courts  do  frequently  take  that 
into  confideration } otherwife  the  lelTor  would  not  be  intitled 
to  recover  at  all  for  the  time  laid  in  the  declaration,  fince 
by  his  own  (hewing,  his  lefice  and  not  himfelf  was  entitled  to 
the  aflion.  But  if  the  plaintiff  were,  upon  the  judgment  in 
cje£lment  being  affirmed  on  error,  to  have  a writ  of  enquiry, 
it  would  probably  (if  rightly  pleaded)  prevent  his  recovering 
any  thing  in  a fubfequent  aftion  of  trefpafs  : and  therefore  if 
the  demife  were  laid  any  time  back,  it  would  beadvifeable  for 
the  plaintiff  in  ejeftmeni  to  take  (as  he  may)  judgment  for 
B.  bis  cofts  on  the  writ  of  error,  without  having  any  writ  of  en- 
quiry. Note ; in  cafe  the  ailion  be  brought  after  a judgment 
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by  default  againft  the  cafual  ejeftor,  it  is  ufual  for  the  plain- 
tifFto  recover  the  cofts  of  the  eje£lnient,  as  well  as  the  mefne 
profits.  In  cafe  the  a£l:jon  be  brought  by  the  nominal  plain- 
tiffin  ejectment,  the  court  will  upon  application  ftay  the  fuit 
till  fecurity  is  given  for  anfwering  the  coHs. 

If  in  trefpafs  quaie  claufum  fregh  the  plaituiiF  fet  out  the 
abuttals  of  his  clofe,  he  muft  on  the  evidence  prove  every  part 
of  his  abutment;  as  if  the  abuttal  be  laid  a parte  aujirali  to  the 
mill  of  A.  he  muft  prove  a mill  there,  and  that  it  was  in  the  te- 
nure of  A.  but  it  will  be  fufficient  though  there  be  an  highway 
between  them.  So  if  the  abuttal  be  aftigned  towards  the  eaft, 
though  it  be  north,  if  it  incline  to  theeaft  it  is  fuflicient.  If 
the  plaintiff  count  of  a trefpafs  in  one  acre  fetting  forth  its 
abuttals,  and  he  prove  a trefpafs  in  any  part  of  that  acre  fo  abut- 
ted, the  jury  may  find  the  defendant  guilty  as  to  that  part. 

Many  things  may  be  laid  in  aggravation  of  damages,  of 
which  alone  trefpafs  would  not  lie;  as  trefpafs  may  be  brought 
for  entering  the  plaintiff’s  houfe,  and  beating  his  wife,  child,  or 
fervant;  but  in  fuch  cafe  the  plaintiff  cannot  recover  damages 
for  lofing  the  fervice  of  his  child  or  fervant,  becaufe  be  may 
have  a proper  acUon  fur  that  purpofe,  nor  can  that  be  given  in 
evidence;  but  the  beating  may  be  given  in  evidence  to  aggra- 
vate the  damages;  for  now  (though  it  has  been  holden  other- 
wife  formerly)  if  the  principal  matter  will  bear  an  a<iIion,  you 
may  give  any  thing  in  evidence  in  aggravation  of  damages, 
r.  e,  any  thing  that  will  not  of  itfelf  bear  an  a6lion;  for  if  it 
will,  it  muft  be  Ihewn,  as  in  trefpafs  quart  claufum  fregit^  the 
plaintiff  would  not  be  permitted  to  give  evidence  of  the  defen- 
dant’s taking  away  ahorfe,  But  in  trefpafs  claufum 

et  domum  fregit^  he  may  give  in  evidence  that  the  defendant 
came  into  his  houfe  and  deftled  his  daughter. 

Where  the  action  is  tranfitory  (as  trefpafs  for  taking  goods) 
the  plaintiff  is  foreclofed  to  pretend  a right  to  the  place,  nor 
can  it  be  contefted  upon  the  evidence  who  had  the  right; 
therefore  poffcflion  is  juftiftcation  enough  for  the  defendant, 
and  it  is  fufHcient  fur  him  to  plead  that  he  was  pofteffeJ  of 
Blackacrty  and  that  he  took  the  goods  damage  feafanc  without 
Ihewing  any  title.  But  it  is  otherwife  in  trefpafs  quart  clau- 
fum fregit-t  becaufe  there  the  plaintiff  claims  the  clofe  and  the 
right  may  be  contefted. 
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Trefpafs  for  taking  and  detaining  his  cattle  at  Teddington% 
the  defendant  juft ified  taking  them  damage  feafant  at  Kingjlen^ 
and  that  he  carried  theni  to  Leddington  and  impounded  them 
there.  It  was  objected  oh  demurrer  that  the  juftification  was 
local,  and  therefore  the  defendant  ought  to  have  traverfed  the 
place  in  the  declaration;  jed  mn  allocatur,  for  when  the  defen- 
dant fays  he  carried  them  to  L-eddingha,  and  impounded  them 
.there,  they  agree  in  the  place;  for  if  the  defendant  had  not  a 
right  to  take  them,  he  was  a trefpafier  at  Teddiagton. 

In  trefpafs  fuare  claufurn  fregit,  the  defendant  may  upon  not 
guilty  give  In  evidence  that  he  had  a leafe  for  years  (but  not 
that  he  had  a, leafe  at  will,  for  that  is  like  a licence  which  may 
be  countermanded  at  pleafure,)  or  that  his  fervant  put  the  cat- 
tle there  without  hts  aftent:  but  he  cannot  give  in  evidence  a 
right  of  common,  or  to  a way,  or  any  other  eafement;  nor 
can  the  defendant  give  in  evidence  that  the  plaintili  ought  to 
repair  his  fences,  for  waht  whereof  the  cattle  efcaped;  nor 
that  he  entered  to  take  his  emblements  or  cattle;  nor  that  he 
entered  in  aid  of  an  officer  for  execution  of  procefs,  or  in  frefli 
jpiiffuit  of  a felon,  or  to  remove  a nufance,  nor  that  it  was  the 
freehold  of  A.  atid  that  he  entered  by  his  command  or  licence, 
for  thefe  are  all  matters  of  juftification  only. 

(Note;  every  man  of  common  right  may  juftlfy  the  going 
of  his  fervant  or  horfes  upon  the  banks  of  navigable  rivers,  for 
towing  barges,  £sfc.  and  if  the  water  impair  the  banks, they  fhall 
have  reafohable  Way  in  the  neareft  part  of  the  next  field.) 

Upon  not  guilty  in  trefpafs  the  defendant  gave  in  evidence 
articles,  by  which  Sir^o^rr/  Hatton  (under  whom  the  plaintift 
claimed  as  heir)  fold  the  defendant  goo  of  the  befl;  trees  in 
fuch  a wood,  to  be  taken  between  fuch  a time  and  fuch  a 
time.  Sir  Robert  died,  and  the  defendant  within  the  time 
took  the  trees ; upon  which  the  plaintiff  proved  Sir  Robert 
was  only  tenant  in  tail,  but  this  was  a voluntary  fettlemenC 
of  his  own;  and  the  judge  held  clearly  that  this  fale,  being 
proved  to  be  for  a valuable  confideration,  bound  the  heir  in 
tail,  being  within  the  27  El.  c,  4.  and  befides  the  fettlement 
w’as  with  a power  of  revocation,  and  the  plaintiff  was 
nonfuited. 

The  defendant  cannot  give  in  evidence,  that  the  goods  were 
feized  as  a hetiot,  or  that  they  were  diftrained  damage  feafant, 
lAe.  But  in  trefpafs  for  taking  goods  from  the  plaintift^’s  wife, 
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*he  may  give  in  evidence  that  they  were  taken  after  a decree 
. for  alimony  (for  that  is  a feparate  maintenance,  and  not  in 
the  power  of  the  hufband.)  But  he  cannot  give  in  evidence, 
that  the  plaintiff  had  no  property,  for  poilefBon  is  fufficient  Salt.  4,, 
to  maintain  trerpafs.  So  he  may  give  in  evidence,  or  plead 
that  he  is  tenant  in  common  with  the  plaintiff:  but  if  he  Ante  54. 
would  take  advantage  of  a ftranger  being  fo,  he  muff  plead  it 
in  abatement,  for  that  will  not  prove  him  not  guilry> 

So  if  there  be  two  defendants,  they  may  plead  a tenancy  in  Salk.  4, 
common  in  one  of  them  with  the  plaintiff. 

If  trefpafs  be  brought  by  an  executor  agaiuff  an  executor  ca.  K.  B.  441. 
de fen  tert^  he  may  give  in  evidence  payment  of  debts  to  the 
value  in  mitigation  of  damages;  but  yet  there  fttall  be  a ver- 
dict againft  him,  for  he  is  neverthelefs  ^trefpafler.  / , 

If  trefpafs  be  brought  againfl  afheriff,  who  has  levied  goods  i Raym,  733,  '' 
by  virtue  of  a Jt.  fa.  againft  the  plaintiff,  he  need'not  fliew  the 
judgment.  But  if  the  goods  were  the  goods  of  J.  S.  and  the 
plaintiff  claim  them  by  a prior  execution  (or  fate)  that  was 
fraudulent,  the  fheriff  muft  fliew  a copy  of  the  judgment. 

Note;  A fi.  fa.  is  de  hsnis  et  cataliis  debkoris,  and  therefore  Saifc.  395. 
the  debtor’s  goods  only  can  be  taken  in  execution:  but  the 
lev.  fa.  is  de  exitibus  terra,  and  therefore  the  cattle  of  a flran- 
ger  levant  and  couchant  may  be  taken,  for  they  are  iffues ; 
but  the  cattle  of  another  tenant  in  common  cannot,  for  he 
has  done  nothing  but  what  he  might  do;  but  then  his  title 
mull  be  found  by  the  inquiiitton,  for  otherwife  he  is  bound 
till  he  avoid  it  by  a mon/irans  de  droit.  The  fi.  fa.  firft  deli-  Saifc.  aio. 
vered  to  the  flieriff  ought  to  be  lirfl  executed;  but  if  he  exe- 
cute the  fecond  /irfl:,  the  execution  is  good,  and  the  party 
can  only  have  his  remedy  againft  the  ftieriff.  Note;  At 
common  law  the  goods  were  bound  from  the  tefte  of  the  writ, 
but  by  29  Car.  they  are  bound  only  from  the  delivery  of  the 
writ  to  the  ftieriff. 

Per  Hardwicke  C.  Neither  before  the  ftatutes  of  frauds  nor  Lowthal  w. 
ft  nee,  is  the  property  of  the  goods  altered,  but  continues  in 
the  defendant,  till  execution  executed.  The  meaning  of  the  3®^* 
words,  “That  the  goods  ftiall  be  bound  from  the  delivery  of 
“ the  writ  to  the  flier i ft’,”  that  after  the  writ  is  fo  delivered, 

if  the  defendant  make  an  alignment  of  his  goods,  unlds  in 
market  overt,  the  Ibcriff  may  take  them  in  execution. 
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IntroduSiion  to  the  Law 

Note;  By  21  Jac,  i.  The  defendant  may  to  a trefpafs yiMf# 
claufmn  fregit^  plead  a difclaimer,  and  that  the  trefpafs  was  by 
negligence  or  involuntary,  and  tender  of  fufficient  amends  be- 
fore the  a£libn  brought;  whereupon,  or  upon  fome  of  them, 
the  plaintiit  fiiall  be  enforced  to  join  ifiue. 

If  in  trcfpars  quart  claujum  fregit  a man  declare,  generally  iit 
fuch  a vill,  the  defendant  may  plead  liberum  tenemenium,  and  if 
the  plaintiff  travjjrfeJt,  it  is  at  his  peril;  for  the  defendant,  if 
he  have  any  naLt  jfih&laad  in  the  whole  to.wp.  fliall  juftif^t 
thele;  and  therefore  the  better  way  is  for  the  plaintiff  to  make  a 
new  aflignment.  Yet  ^ how  can  he  make  a new  affignmentj 
unlefs  the  defendant  in  his  plea  give  a name  certain  to  the  heui 
i«  qua?  And  therefore  in  Dy,  23.  c.  147.  it  is  faid  that  if  the 
defendant  fay,  that  the  locus  in  quo  is  fix  acres  in  D.  which  are 
his  freehold,  and  the  plaintiff  fay  they  are  his  freehold,  and  ia 
truth  the  plaintiff  and  defendant  have  both  fix  acres  there,  the 
defendant  canndt  give  in  evidence,  that  he  did  the  trefpafs  in 
his  ov/n  foil,  unlefs  he  give  a name  certain  to  the  fix  acres, 
forotherwife  (fays  the  book)  the  plaintiff  cannot  make  a new 
aflignment.  And  it  is  certain  that  where  tht  action  is  tran- 
fitory  (as  for  taking  the  plaintiff’s  goods)  the  defendant,  if  be 
would  plead  the  locus  in  quo  to  be  his  freehold,  and  that  he 
took  the  goods  damage  feafant,  he  muff]afcertain  the  place  at 
his  peril;  becaufe  by  his  plea  he  has  made  that  local  which 
was  at  large  before;  for  the  taking  of  the  goods  is  the  gilt  of 
the  aiStion,  and  therefore  the  plaintiff  may  prove  it  at  a differ- 
ent place  than  that  laid  in  the  declaration. 

In  trefpafs  the  defendant  jufti lied  in  a place  called  A.  as  his 
freehold;  the  plaintiff  by  way  of  new  aflignment  faid  that  the 
place  in  which;  Cfff.  is  called  S.  It  is  no  plea  to  fay  that  A. 
and  B.  are  the  fame  place ; for  by  the  new  aflignment  the  bar 
is  at  an  end. 

If  the  plaintiff  make  a new  aflignment,  and  the  general 
ifliie  be  joined  thereon,  the  plaintiff  cannot  prove  the  defen- 
dant guilty  at  the  place  mentioned  in  the  bar ; for  when  the 
plaintiff  makes  a new  aflignment,  he  waives  that  whereto  the 
defendant  pleaded  in  bar ; fo  as  in  truth  if  it  be  the  fame 
place,  he  can  never  take  advantage  thereof,  and  therefore  if 
it  be  the  fame,  yet  the  defendant  ought  not  to  rejoin  that  it 
is  fo,  but  plead  not  guilty,  and  take  advantage  of  il  at  thb 
trial. 
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Relative  to  Trials  at  Nili  Prius. 


As  trefpafs  is  a poSefiory  aflion,  it  is  enough  for  the  plain- 
tiff in  his  replication  to  traverfe  the  title  fet  out  by  the  defen- 
dant, without  fetting  up  a title  In  himfelfj  for  the  pcffeffion 
admitted  in  the  plea  in  giving  colour  is  fulficient,  unlefs  the 
defendant  can  make  out  a title  in  himfelf.  But  if  in  trefpafs 
for  taking  a gelding,  (or  other  chattel)  the  defendant  plead 
that  the  place  where  is  loo  acres,  and  that  y.  S.  isfeifed  there- 
of in  fee,  and  that  he  as  his  fervant  and  by  his  exprefs  orders 
took  the  gelding  (or  other  chatBel)  damage  feafant,  the  plain- 
tiff cannot  reply  "ttV  injuria  fua  propria  abjque  tali  caufa^  for  that 
would  put  in  iflue  three  or  four  things ^ but  he  muft  traverfe 
one  thing  in  particular,  * 

Trefpafs  by  the  lord  of  & manor  for  fpoiling  his  peat,  and 
digging  holes : the  defendant  pleaded  a right  of  common,  and 
becaufe  the  peats,  ^c.  injured  his  right  of  common  he  remo- 
ved them;  to  which  the  plaint  iff  replied  de  injuria  fua  propria 
ahfque  tali  caufa%  the  plaintiff  cannot  on  this  iffue  give  in  evi- 
dence that  there  was  a fufliciency  of  common  left. 

The  defendant  pleaded  a right  of  common  for  his  cattle  le- 
vant and  couchant,  and  to  another  count  a licence  to  cut 
down  a tree  to  make  a gate,  and  that  he  had  applied  it  for  that 
purpofe.  The  plaintiff  replied  as  to  the  firft  that  they  were 
not  his  own  commonable  cattle  levant  and  couchant,  and  as 
to  the  fecond  proUjlando  that  the  tree  was  not  applied,  tra- 
verfed  the  licence  and  concluded  to  the  country.  The  defen- 
dant demurred  fpecially  to  the  firft  replication,  becaufe  it 
was  multifarious^  and  as  to  the  other  becaufe  it  concluded  to 
the  country  when  it  llxould  have  been  with  an  averment. 
But  the  court  held  the  firft  traverfe  good,  for  the  rule  is  not 
that  you  muft  join  iflue  on  a fingle  fadf,  but  on  afingle  point, 
which  need  not  confift  only  of  one  fadl.- — A cuftom  from  the 
nature  of  it  muft  have  feveral;  in  this  cafe  the  levancy  and 
couchancy  of  his  own  commonable  cattle  make  up  this  one 
point  of  right  to  the  common.  As  to  the  fecond  they  held 
that  by  the  denial  of  the  licence,  and  admitting  all  the  reft  of 
the  fa£f,  the  plaintiff'  put  the  fubftantial  thing  in  iffiie,  there- 
fore ought  to  conclude  to  the  country. 

If  the  defendant  plead  that  it  is  his  freehold;  the  plaintirf 
may  reply  three  ways,  i.  That  it  is  his  freehold,  and  then  he 
jnuft  always  traverfe  the  defendant’s  plea,  except  in  one  cafe, 

H and 


Cai'v  Hoitj 
19  G. 


Cockerel  an^! 
Armftrongj  E, 

II  G.  z*  C* 


D\Ayrolks 
Howard,  * 

13S3, 


RayTey 

Robinfon,  Mf 
G,  j*  K. 


Latnbrrr  mJ 
StrCtfcit.Tj  JVl, 
14  G*  C.  Hr 


An  Intrbdiiaioii  td  the  Ld'UJ 


% R.  A.  634. 


Cr,  Gar*  ji* 


CjtiLll*  zo. 


Infra»  S.  p. 


Tlily 

\'Tordy/7  E, 

4-^  jT*  eitcd 

54* 

J Lev., 63  S*  P* 


% Str.  T14G. 

Ajtc*  J4, 


m\  MrJ  Wir^fcy 
vj,  Gocdcliild^ 
B.  K , 1 j , 1 1 
G,  3* 


snd  th^t  is  v^^hcre  he  makes  a new  afiignment*  2*  Or  he  'may 
derive  a litle  under  the  tiefendgnr,  and  then  he  muft  not  clergy 
Jis  being  the  defendani'’s  fi behold*  3.,  He  may  fet  up  a title 
not  inconfitlent  with  the  defendant’s;  and  then  he  may  either 
traverfe  the  defendant’s  titJe^  ot  notj  as  he  pleafeSi 

If  the  declaration  be  for  taking  away  a ftack  of  r)'e,  the  jury 
may  find  the  defendant  guilty  as  to  five  tjuarters  parcel  there- 
of,  and  not  gullty'ks  to  the  refidue*  So  if  the  dedaration  be 
for  cutting  and  taking  away  trees^  the  defendant  may  be  found 
guilty  of  the  taking,  ti'*ough  nor  of  the  rotting-  So  if  there  be 
two  defcr.daius,  the  jury  may  find  them  frverally  guilty  as  to 
part,  and  feverally  not  guilty  as  to  the  refidue^  and  afiefs  da- 
mages  fcverally  ; but  if  the  jury  were  to  find  them  guilty 
m 'ijjlsy  and  then  fever  the  damages^  it  would  be  ill,  for  by  find- 
ing them  gm\vy  de  fr^ciwjjhy  they  find  them  equally  guilty,  and 
then  they  cannot  fever  the  damages^  which  is  to  find  one 
more  guilty  than  the  other. 

Trerpafs  againft  tv/o  for  taking  goods  j the  one  pleaded  not 
guilty,  and  verdi£t  againllhim;  the  other  pleaded  the  phiiitiff 
had  given  him  the  g ods,  and  vcrdi£t  for  him ; and  it  was 
hoiden  that  the  plaintiff  rnould  not  have  judgment  againft  the 
other,  it  being  one  action,  and  the  court  apprized  that  the 
title  was  again  ft  the  plaintiff* 

Tiefpafs  again.I  three  fur  taking  the  plaintiff’s  goods,  and 
for  fahe  imprifonment ; judgment  by  default  againftune;  not 
guilty  pleaded  by  another  5 and  a demurrer  to  the  deckratian 
by  the  third.  At  the  trial  of  the  general  iflhe,  there  was  like- 
wife  a v/rit  to  ailefs  damages  on  the  judgment  by  default,  and 
contingent  damages  on  the  demurrer,  l^be  jury  gave  a verdict 
fur  the  defendant  on  not  guilty,-^  arid  i oo/.  on  the  writ  of  en- 
quiry as  to  one  of  the  defendants,  and  j s*  as  to  the  other,  And 
Le^:  Ch,  J*  w^as  of  opinion,  that  the  jury  might  feparate  the 
damages,  the  defendants  not  having  pleaded  jointiy. 

Hot  where  the  pk  inti  ft"  dec!  a red  again  ft  two  for  a joict  tref- 
paft,  and  the  jury  found  them  guilty  in  ?nanne^  and  form  as 
the  plaimiff  cQtnpkincd  againft  them,  and  aftefted  damages 
againft  //.  40 and  40^.  cofts,  and  againft  j j.  and  ir, 
cofts,  and  judgment  w^as  entered  againft  Hill  for  4/.  dama- 
ges alTeffed  by  the  jury,  and  23/.  cofts  de  incnmentQy  in  the 
wuok  'j'fL  s^nd  againft  Winjey  for  is.  damages  and  i r. 
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cofts;  on  error  being  brought  for  this  caufe,  the  court  re- 
verfed  the  judgment,  faying  that  as  there  was  a joint  trefpafs 
laid  and  found,  the  damages  could  not  be  fevered. 


CHAPTER  llh 


Of  Ejeiftmenti 


The  fecond.fortof  a£lion  which  may  be  brought  for  art 
injury  affe£ling  the  real  property  of  the  party  is  ati 
ejeflraent  by  which  a term  for  years  is  to  be  recovered  ; and 
as  this  is  almoft  the  fingle  a£lion  now  in  ufe  for  the  recovery 
of  eftates,  (the  perfoii  who  claims  the  right  bringing  an  ejeft- 
ment  in  the  name  of  a fictitious  leflee)  it  will  be  necefiary  to 
treat  pretty  largely  upon  this  head. 

The  plaintilF  who  claims  a title  feigns  a leafe,  and  in  the 
name  of  the  fictitious  lefTee  delivers  a declaration  againft  the 
cafual  ejector  (who  is  alfo  fome  feigned  perfon)  to  the  tenant 
in  poffeflion;  upon  this  declaration  there  is  iiidorfed  a notice 
to  the  tenant  in  poflelHon  in  the  name  of  the  cafual  ejeCtor, 
fignifjing  that  unlefs  he  appear  and  defend  his  title,  he  fliall 
let  judgment  pafs  by  default.  This  fervice  may  be  on  the  Savage  (»»(/ 
tenant  himfelf  in  any  place  oiF  the  premifles,  but  if  it  be  on  G~"a  k*  b^* 
the  wife  or  fervant,  it  muft  be  on  the  premifies;  and  if  it  be  *ss- 
on  the  fervant,  there  muft  be  fome  acknowledgment  by  the 
tenant  of  having  received  it.  By  1 1 G.  2.  c.  19.  the  tenant 
muft  give  notice  to  his  landlord,  of  any  declaration  in  eject- 
ment, under  the  penalty  of  three  years  rent,  and  the  landlord 
may,  by  leave  of  the  court,  make  himfelf  defendant  with 
the  tenant  in  pofleilion,  in  cafe  he  appear j and  in  cafe  fuch  ' 

tenant  refufe  to  appear,  judgment  fiiall  be  figned  againft  the 
cafual  ejeClor;  but  upon  the  landlord’s  entering  into  the  like 
rule  to  confefs  as  the  tenant  ought  to  have  done,  the  court 
(hall  order  a ftay  of  execution  upon  fuch  judgment  till  further 
order. 

In  cafes  of  a vacant  pofieflioii,  no  perfon  ciajraing  title  j*res  ek  d?rn. 
will  be  let  in  to  defend,  but  he  that  can  firft  feaj  a leafe  upon 
the  premiflbs  muft  obtain  pofleflion. 
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■ J?-y4rHawkms,  Mich.  bringing  his  cjedlmcn',  if  he  mean  only  to  get  into  the 
?,5.  h-JT^y  • 3*  receipt  of  the  rents  and  profits  of  theefiate,-  though  the  mort- 

o/'f*'  be  made'fijbfeqtient  to  the  tenant’s  leafs.  But  in  fuch 

^ cafe  he  fliall  not  be  fuftered  to  turn  the  tenant  out  of  pof- 
f y -f'  ii^fbon  by  the  execution.  In  the  prefent  cafe  the  feafe  was 
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but  the  court  held  it  would  have  been  the  fame,  if  the  ieafe 
were  for  a long  term. 

If  a tenant  hold  from  year  to  year,*  the  landlord  cannot 
■^^B*  R niaintain  an  eje£lment  without  giving  fix  months  previous 
3.^  notice,  unlefs  the  tenant  have  attorned  to  fome  other  perfon, 

yy  \i  / - ^ feme  other  2(51  difclaiming  to  hold  as  tenant  to  the 

* / . landlord ; and  in  that  cafe  no  notice  is  necell'ary. 

If  A.  be  feifed  in  fee,  and  a flranger  enters  by  virtue  of  a 
Ieafe  for  years  which  is  void,  and  pays  rent  to  A.  A.  can  ne- 
ver proceed  againft  him  as  a difleiforj  for  the  acceptance  of 
rent  is  a full  aliow'ance  of  the  Ieafe  he  claims,  and  confe- 
qucntly  the  entry  by  virtue  of  it  is  made  rightful. 

Xenant  for  life  by  Ieafe  and  relcafe  made  a Ieafe  for  lifcy 
tenant  in  tail  when  he  came  into  pofieffion  accepted  rent,- 
yet  this  is  no  confirmation,  but  the  Ieafe  is  abfolutely  void 
on  the  death  of  tenant  for  life. 

In  ejeifraent  by  a landlord  againft  his  tenant,  on  a provi- 
fos  for  re-entry  for  a forfeiture,  the  whole  court  held  that 
the  lefior  bringing  covenant  for  half  a year’s  rent  fubfequent 
to  the  time  of  the  demife  laid  in  the  declaration  in  cjeifment,' 
/ ' was  a waiver  of  the  right  of  entry  for  the  forfeiture,  and  an 

aeknowlcdgnicnt  that  ilie  covenant  then  fubfifted.  The  lav/ 
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will  always  lean  againft  forfeitures,  as  coQTts  of  equity  relieve 
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By  4 G.  2.  r.  28.  where  the  landlord  or  reflor  has  right  to 


xe-enier  for  non  ■ payment  of  rent,  and  no  fufficlent  diftrefs 
is  to  be  found  on  ihe  premifles,  he  may,  without  any  formal 
cenund  or  re-entry,  ferve  a declaration  in  ejectment,  or  in’ 
cafe  ihe  fame  cannot  be  legally  ferved,  or  no  tenant  be  in 
actual  pofltflion  of  the  premlires,  then  affix  the  fame  upon 
the  door  of  any  dumifed  mefibage;  or  in  cafe  there  be  no 
A then  upon  fume  notorious  place  of  the  lands, 
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A very  little  matter  is  fufficient  to  keep  the  pofTeflion, 
therefore  where  the  defendant  had  left  feme  beer  in  his  cellar,  lo  G*.  x, 
the  landlord  proceedi:Tg  as  on  a vacant  poUeilion,  the  judg- 
ment and  execution  were  let  afide  with  coils.. 


By  the  fame  aiH:,  where  an  ejectment  is  brought  againft  a 
tenant  for  non-payi?.ent  of  rent,  the  tenant  may  at  any  time 
before  the  trial  pay  into  court  the  rent-arrear  and  the  colls, 
pnd  thereupon  (he  proceedings  Ihall  be  Hayed. 
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In  ejectment  by  a landlord,  the  tenant  moved  to  flay  pro- 
ceedings upon  paYment  of  rent-arrear  and  cofls.  On  a 
rule  to  Ihew  caufe  it  was  infilled  for  the  plaintiff,  that  the 
cafe  was  not  within  the  a£l,  for  that  it  was  not  an  eje£lment 
founded  fingly  on  the  a<^,  but  that  it  was  brought  likewife 
on  a claufe  of  re-entry  in  the  leafe  for  not  repairing,  and  the 
leafe  was  produced  in  courts  however,  the  rule  was  made 
abfotute,  with  liberty  for  the  plaintiff  to  proceed  upon  any 
other  title. 
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The  perfon  v/ho  fwears  to  the  fervicc  muft  fwear  pofliively 
that  fuch  a one  is  tenant  in  poffelHon,  and  that  he  read  the 
indorfement  to  him,  and  acquainted  him  with  the  contents 
thereof:  and  upon  this  affidavit  the  plaintiff  moves  for  judg- 
ment againfl  the  cafual  ejetSlor,  which  is  granted  unlefs  the 
tenant  enter  into  the  cpmtpon  rule  of  confefling  leafe,  entry 
and  oufler. 


If  there  be  feveral  perfons  who  claim  title,  the  rule  may 
be  drawn  generally,  or  particularly  : generally,  as  that  J.  5, 
tvho  claims  title  to  the  premifles  in  queflion  in  his  poflef- 
lion  Ihould  be  admitted  defendant  for  fuch  melTuages;  and 
this  puts  a neceffity  on  the  plaintiff  to  diftinguii'h  by  proof 
what  tenements  are  in  each  tenant’s  poffcffion,  otherwife  he 
can  have  no  verdid.  But  if  the  rule  be  drawn  fpecially, 
that  fuperfedes  the  necejjfty  of  proof  that  the  lands  are  in  his 
podeffion. 

If  the  plaintiff  after  iffue  and  before  the  trial  enter  into  i3o 
part,  the  defendant  may  at  the  affizes  plead  this  as  a plea  puis 
darrein  continuance  in  bar  to  the  plaintiff’s  action,  but  it  is  at 
the  diferetion  of  the  juiticcs,  whether  they  will  receive  it; 
but  if  they  do,  it  flops  the  trial,  and  the  plaintiff  is  not  to 
reply  to  it  at  the  affizes,  but  the  judge  is  to  return  it  as  par-* 
of  the  record  of  Pfius,  '* 
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The  plaintifFhas  a right  to  proceed  both  for  the  poffrijUori 
and  the  trefpafs,  and  therefore  the  death  of  the  lelTor  (though 
only  tenant  for  life)  is  no  abatement ; but  if  the  plaintiff  in 
fuch  cafe  infift  to  go  on,  the  court  will  oblige  him  to  give  fe- 
curity  for  payment  of  the  cofts,  in  cale  judgment  go  againft 
him. 

If  on  the  trial  the  defendant  will  not  appear,  and  conftfs 
Icafe,  entry  and  oufter,  the  courfe  is  to  call  the  defendant  to 
confefs,  and  then  to  .call  the  plaintiff  and  nonfuit  him,  and 
pray  to  have  it  indorfed  on  t\\v  po/iea  that  the  nonfuit  was  for 
want  of  con  felling,  iSc.  and  then  upon  the  return  of  ihc^^'fra 
judgment  will  be  given  againft  the  cafual  ejeilor. 

If  there  be  feveral  defendants,  and  feme  of  them  do  not  ap- 
pear and  confefs,  according  to  the  old  method  a verdicl  was  to 
be  taken  for  them,  and  \.he  po/iea  was  indorfed  that  the  verdift 
was  for  them  becaufe  they  did  not  confefs.  But  it  is  faid,  Salk. 
456-  that  by  a rule  made  4 Jn.  B.  R.  tlje  plaintiff'  fhall  go  on 
againft  thofe  who  will  confefs,  and  fliall  be  nonfulted  as  to 
thofe  who  will  not;  but  the  caufe  of  the  nonfuit  fhall  be  ex- 
preffed  on  the  record,  and  upon  the  return  of  the  ptijiea-,  the 
court  being  informed  what  lands  were  in  the  polielllon  of 
thofe  defendants,,  judgment  fliall  be  entered  againft  the  cafual 
ejedlor  as  to  them. 

B.  1 can  find  no  fuch  rule  in  the  printed  book:  and  £. 
y G.  2.  in  C.  B,  upon  the  precedent  of  Claxmore  and  Su'drin  and 
others,  judgment  was  given  on  motion  againft  the  calual 
ejeilor,  as  to"  fuch  of  the  defendants  as  were  acquitted  at  the 
trial  for  not  confefiing,  as  appeared  by  an  indorfcnieiit  on 
the  pc/Jea-f  and  this  feeins  the  right  way. 

If  there  be  feveral  tenants  in  poflcllion,  the  plaintiff  muft 
deliver  a declaration  to  each  of  them. 

Where  the  houfq  is  empty  it  is  neceffary  to  feal  aleafe  on  the 
land,  and  give  rules  to  plead,  and  when  they  are  out,  upon 
affidavit  of  the  whole  matter,  the  court  grants  judgment. 

Where  a corporation  aggregate  is  leiTor  of  {he  plaintiff,  they 
niuft  give  a letter  of  attorney  to  fome  perfon  to  enter  and  feal 
a leafe  upon  the  land,  rrnd  therefore  the  plaintiff' ought  in  fuch 
cafe  to  declare  upon  a deniife  by  deed,  (for  they  cannot  enter 
and  demife  upon  the  land,  as  natural  peifons  can)  though  this 
will  be  aided  after  vetdi£l. 

If  a material  witnefs  for  the  defendant  be  alfo  made  a defend- 
ant, theright  way  is  for  him  to  let  judgment  go  by  default  j but 


Relative  to  trials  ct  Nifi  Prius. 


i^be  plcaJ,  and  by  that  mean  admit  himfdf  tenant  in  poQef- 
fion,  the  court  will  not  a icrvvards  upon  motion  ftrike  out  his 
name.  But  in  fuch  cafe  if  he  content  to  let  a verdiQ  be  given 
a»a:iift  him  for  as  much  as  he  is  proved  to  be  in  poiTelbon  of,  ' 

1 fee  no  reafon  why  he  fttoul-d  not  be  a vvitr.efs  tor  another 
defendant. 

If  anejca.ment  be  brought  for  a church,  the  curate  may  move 
for  a fpecial  rule  to  defend  onlv  ^mad  a Ipecial  right  of  entry  to 
perform  divine  ferviee.  So  u is  faid  in  Salk,  256.  But  in  J\dar-  Str.  914. 
tin  and  Davh-,  the  court  denied  to  let  ihe  parton  of  Hafnpflead 
chapel  defend  only  for  a rijiht  to  enter  and  perform  divine  ler- 
vice,  faying  the  calc  in  Salk  has  been  often  denied 

An  eieftment  lies  for  part  of  a highway,  and  though  it  be  Cliearr  (me 
built  upon.  It  mail  be  demanded  as  land.  15  R,  Hii.  jd 

Anejeciment  will  lie  for  nothing  of  which  the  {herift  cannot 
del'vcr  execution  ; therefore  it  will  not  lie  for  a rent,  common, 
or  other  thing  lying  in  grant,  qua  utque  tangi  net  vitieri pojjunt 
but  it  will  lie  for  common  appendant  or  appurtenant,  for  the  Str.  54.. 
fheriff  by  giving  pofl'effion  of  the  land  gives  pofieffion  of  the 
common;  fo  it  will  likewife  lie  for  tithe  by  the  32  li,  8.  c.  7. 
where  they  are  appropriated;  but  in  foch  cafe  the  demife  mull:  Cirh.390j 
be  fet  forth  to  be  by  deed,  though  ifler  a verdidl  this  would  be  136. 

aided  ; it  mult  likewife  fiiev/  the  nature  of  the  tithe. 

Whatever  creates  4 difeontinuance  is  a bar  u>  an  tjeclrpent ; c*>.  L,  337. 
as  if  tenant  in  tail  make  a fcoQment,  or  levy  a fine  to  another 
in  fee,  the  ifl'ue  cannot  bring  ejeflment  as  he  may  if  his  an-^ 
ceftor  alien  by  Icale  and  releafe  without  warranty.  If  tenant 
in  tail,  rema  nder  to  />.  in  tail,  bargain  and  fell  to  C.  and  his 
heirs  and  afterwards  levy  a fine  with  proclamations  to  C,  and  E<1.  Seymour’s 
his  heirs,  who  enfeoffs  D.  tenant  in  tail  dying  without  ifl'ue,  the  5:* 

remainder- lira n may  bring  ejei^ment,  for  the  fine  levied  to  the 
bargainee  makes  no  difeontinuance  ol  the  remainder,  noeftate. 
cf  freehold  pafling  by  it  ; but  if  it  had  been  levied  before  the 
bargain  and  fale  inrollcd,  or  if  the  bargain  and  fale  had  been  odyem 
cxpiefsiy  made  to  declare  the  ufe  of  the  fine,  fo  that  both  muit 
have  been  confidercd  as  one  conveyance,  it  had  been  otherwife; 
and  the  feoffment  of  the  conufee  is  no  difeontinuance  of  the 
remainder,  for  nonp  can  difeontinue  ihe  remainder  or  reverfi-  Co.  I"  33 
on,  but  he  only  to  whom  the  land  is  intailed,  and  none  can  dif- 
C(  ntinue  an  eftate  tail,  unlefs  he  difeontinue  the  reveifn  n of 
him  v/lio  has  the  reverfiou,  or  remainder  if*any  hath  the  re- 
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maindcr,  t^c.  Tljcrerore  if  a donee  in  tail,  revcriion  in  the 
donor,  infeoff  the  donor,  it  is  no  difeonlinuance.  So  if  be- 
fore 34.  H.  8-  c.  20.  the  revcrlion  were  in  the  king,  the  tenant 
in  tail  could  not  difcontiime  the  eftate  tail,  though  he  might 
have  barred  it  by  a common  recovery.  And  note.  That  it 
is  a maxim,  that  a grant  by  deed  of  fuch  things  as  lie  in  grant 
works  no  difcominuaiice, — So  a fine  fur  grant  and  render,  or 
fttr  conufanre  de  droit  tantuni. — It  is  likewife  a maxim,  that 
none  can  make  a difcontinuaiice  but  he  vvho  is  feifed  of  the 
eft  ate  tail  in  pofi'effion  j and  therefore  if  tenant  for  life  and  he 
in  remainder  in  tail  make  a feoffment  by  deed,  it  is  no  difeon- 
tinuance.  So  likewife  if  they  levy  a fine, — If  tenant  in  tail 
make  a leafe  for  the  life  of  the  leifee,  it  is  a difcontinuar.ee  j 
and  fo  it  is  though  the  remainder  man  join  In  the  leafe.  A 
tenant  for  life,  remainder  to  his  wife  for  life,  remainder  to 
the  heirs  of  iheir  bodies,  remainder  to  B.  hufband  and  wife 
levied  a fine  with  warranty,  and  died  fans  iflue,  5.  brought 
ejectment,  and  it  w'as  holden  that  the  fine  was  no  difeontinu- 
ance,  and  conrequenily  the  warranty  no  bar.  And  note. 
No  difcontinuance  lafis  longer  than  the  wrongful  eftate  cre- 
ated by  it,  therefore  where  tenant  in  tad  levied  a fine  to  B. 
for  life,  and  after  levied  a fecond  fine  for  the  ufeof  himfeif  in 
fee,  and  then  bargained  and  fold  to  f.  5.  it  was  holden  the 
firft  fine  made  a difcontinuance  only  for  the  life  of  B,  Second- 
ly, the  fecond  fine  did  not  enlarge  the  difcontinuance,  becaufe 
the  eftate  returned  back  to  the  conufor.  Thirdly,  if  the  fe- 
cond fine  had  been  levied  to  a ft  ranger,  yet  during  the  life  of 
the  iirft  conufee  it  had  been  no  difconiinuance. 

By  32  H,  8-  c.  28.  No  fine,  feoffment  or  other  aifl,  made, 

fuftcredor  done  by  the  hufb.ind  only,  of  any  manors,  tsc.  being 

the  inheritance  or  freehold  of  the  wife,  during  the  coverture 

lliail  make  a difcontinuance  thcicof. — A feoffment  by  hufband 

and  wife  is  within  this  aft.  So  vvheie  during  the  covcrtuie 

lands  are  given  to  the  hufband  and  wife,  and  the  heirs  of  their 

two  bodies.  But  in  that  cafe  if  the  hufband  levy  a fine  with 

proclamations  it  will  bar  the  iffue,  and  if  five  years  pafs  after  his 

death  without  any  entry  or  claim  by  the  wife,  her  entry  will 

be  taken  away  and  her  right  extinguifhed.  If  land  be  given  to 

the  hufband  and  wife,  and  the  heirs  of  the  body  of  the  hufband, 

anti  the  hufband  make  a feoffment  in  fee,  this  is  a difcomi- 

iiuancc  if  he  furvivc  his  wife,  but  not  ctherwife. 
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By  II  H.  y.  c.  20.  If  any  woman  having  an  eflate  iii 
dower,  or  for  life  or  tail,  jointly  with  her  hufband  or  wholly 
to  herfcif  or  to  her  ufe,  of  the  inheritance  or  purchafe  of  the 
hufband,  or  given  to  the  hufband  or  the  wife  in  tail  or  for  life, 
by  any  anceftor  of  the  hufband *s  or  other  perfon  feifed  to  the 
ufe  of  the  hufband  or  his  anceflors,  being  fble  or  with  other 
after  taken  hufband,  difeontinue,  alien^  releafe  or  confirm 
with  warranty,  or  by  covin  fuffer  3 recovery,  all  fuch  recove- 
ries, difeontinuances,  ^c.  are  void,  and  every  perfon  to 
w-boni  the  interef):  fhould  belong  after  the  death  of  the  wo- 
man,  may  enter  as  if  no  difccntinuance  had  been;  and  if 
fuch  hufband  and  wife  make  fuch  difcontinuance  the  perfon 
to  whom  the  manors,  fs'e,  fhould  belong  after  the  death  of  the 
woman,  may  enter  and  hold  according  to  fuch  title  as  he 
fhould  have  had  if  the  woman  had  been  dead,  and  there  had 
been  no  difcontinuance,  as  againft  the  hufband  during  his 
life,  provided  that  the  woman  after  the  death  of  the  hufband 
may  re-  enter.  But  if  foie  when  the  difcontinuance  is  made, 
fhe  fltall  be  barred  for  ever,  and  the  perfon  to  whom  the  in- 
terefi  belongs  may  enter. 

If  a hufband  devife  to  his  wife  in  tail,  remainder  to  B,  in  i Leon.  a6h 
fee,  and  the  wife  with  a fecond  hufband  levy  a fine  to  J.  S. 
the  fon  by  the  fecond  hufband  cannot  enter;  for  though  it  is 
within  the  woids,  it  is  not  within  the  intent  of  the  atSt. 

It  is  within  the  3(5,  though  the  gift  by  the  hufband  or  his  Cr.  J.  474* 
anceftors,  by  which  the  wife  takes,  weie  made  as  well  in 
confideration  of  money  paid  by  the  feme  or  her  father,  as  of 
the  marriage.  But  it  is  otherwife  if  the  land  be  fettled  by  the  Cr.  J.  624, 
anceftor  of  the  wife  in  confideration  of  the  marriage,  and  of 
money  paid  by  the  hufliand  ; for  it  fliall  be  Intended,  that  her 
advancement  was  the  principal  caufe  of  the  gift.  But  if  con-  Moor  2^^. 
veyed  by  a ftranger  in  confideration  of  the  wife’s  fortune  paid 
by  her  father  to  the  vendor,  and  other  money  paid  by  the  ba- 
ron, it  is  within  the  adl. 

If  the  ifi'ue  in  fpecial  tail,  remainder  to  him  in  fee,  levy  a %\r 
fine,  and  after  his  mother  being  tenant  in  tail  within  thisail  ®™"u'scafc, 
Icafe  for  three  lives,  (not  warranted  by  32  H,  8.)  living  the  ^ 
ifiue,  the  conufee  may  enter.  But  if  the  reverfion  in  fee  had  Cr.  J,  * 
been  in  another,  the  conufee  could  not  enter,  becaufe  he 
would  take  only  by  eftoppel ; nor  the  heir  becaufe  he  has  con-  3 Co. 
eluded  himfelf  by  the  fine;  nor  his  iffue  who  is  likewife  bar- 
red. Bui  if  the  wife  tenant  in  tailfufFcr  a recovery,  and  the 
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iffue  in  tail  releafc  to  the  recoveror,  the  iflue  of  that  iGua  U 
not  barred  i hereby. 

By  21  'Jac,  I.  c.  i6-  None  fhali  make  an  entry  into  land, 
but  within  twenty  years  after  their  right  or  title  (hall  (irft  dc- 
fccnd  or  accrue  to  them,  with  the  ufual  faving  for  infants, 
feme  coverts,  t5c.  'f'herefore  if  the  lefibr  of  the  plaintiff  be 
not  able  to  prove  himfelf  or  his  anceftors  to  have  been  in  pof* 
feflion  within  20  years  before  the  aftiop  brought,  he  (hall  be 
Kpinfuited. 

If  a declaration  in  ejectment  be  delivered  within  20,  years, 
and  a trial  had,  whereby  there  is  Icafe,  entry  and  oufter  con- 
tefl'ed;  yet  if  the  plaintiff  being  nonfuited  in  that  a£tion  bring 
another  after  20  years,  that  will  not  be  proof  of  an  entry,  to 
bring  it  out  of  the  (latute  of  limitations,  fur  that  mud  be  an 
■^£lual  entry. 

Note  y the  pofTeffion  of  one  joint-tenant  or  parcener  is  the 
ppfl’effian  of  another.  So  if  the  defendant  were  to  prove  that 
the  filler  of  the  piaintift  bad  enjoyed  the  eftate  above  20, 
years,  apd  that  he  entered  as  b^ir  to  her;  the  court  would 
not  regard  it,  becaufc  her  pofieflion  lyould  be  confirued  lo  be 
by  curtcl)',  and  not  to  make  a tiiOierifon,  but  by  licence  to 
prefer ve  the  pofiefllon  of  the  brother,  and  not  to  be  withii\ 
the  intent  pf  the  (fatute.  But  perhaps  it  would  be  within  ihe 
Ijatute,  if  the  brother  had  ever  been  in  the  actual  poGeffion 
/y  oufted  by  his  fiftcr,  for  then  her  entry  could  iiotpoiubly 

be  conGrued  to  be  to  preferve  his  poflclhon. 
fcX  Gw'lcn  -w.  In  ejciStment  for  mines,  evidence  of  being  lord  of  the  raa- 
^ not  fufficient,  for  it  is  neceflary  to  (licw  an  aclua!  pof- 

feffion  of  the  hereditament  in  queftioti;  and  for  the  fame 
reafon  a verdi£l  in  trover  for  lead  duj  out  of  the  mine  is  no 
«!»V<'^**-»-evidepce,  for  trover  may  be  broughf  on  property  without 
pc'fieflion. 
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Where  the  pUinuff  is  devifee.of  a term,  he  muft  prove  the 
affent  of  the  executor  to  the  devife;  to  which  purpofc  thecafc 
of  Tcujig  and  Holmes  is  worthy  of  notice;  there  the  lefl'ce  for 
years  had  devifed  hts  term  to  his  executor  for  life,  paying  50/. 
to  y.  S,  remainder  to  the  leflljr  of  the  plaintiff,  the  executor- 
dying,  his  ejtccutrix  entered ; and  on  ejectment  it  was  holden, 
firft,  that  the  executor  took  as  executor  and  not  as  legatee,  and 
therefore  the  renoaindcr  over  not  executed,  and  that  it  was  in- 
cumbent on  the  remainder-man  to  prove  a fpecial  alTcnt  thereto 
a;s  to  alegacy;  upon  w'hich  the  plaintiff  proved  payment  of  the 
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50/.  and  that  was  holden  to  be  a fuffieicnt  afTent,  and  the 
piaintiiF  recovered.  But  where  it  is  a freehold  it  is  not  necef- 
fary  to  prove  pofleiTion,  for  the  law  cafts  the  freehold  on  the 
devifec  ; and  though  the  heir  have  entered  before  him  and  died, 
yet  that  will  not  bar  his  entry. 

T'he  confeilion  of  leafe,  entry  and  ouftcr,  is  fufficient  in  all 
cafes,  except  in  the  cafe  of  a iitie  * with  proclamations,  in 
which  cafe  it  is  necefl’ary  to  prove  an  actual  entry  ; and  the 
Icfibrof  the  plaintlfFdiredting  one  to  deliver  a declaration  to 
the  tenant  in  pofleifton  will  not  amount  to  fuch  an  entry; 
and  by  the  4 An.  c.  16.  J.  16.  no  claim  or  entry  fhall  be  of 
force  to  avoid  a fine  Icviea  with  proclamations,  or  £hatl  be  fuf- 
ficienc  within  the  2 j Jac.  I.  of  limitations,  unlcfs  the  action 
be  commenced  within  one  year  after  m.'iking  fuch  entry  or 
claim. — Note,  ihe  plaintifi^ muft  not  lay  his  detnifeantecedent 
to  his  entry. 

It  A.  enter  on  the  premifi'es  in  i?.*s  name,  but  without  any 
authority  or  command  from  B.  but  afterwards,  and  before 
the  time  when  the  demife  is  laid  to  be  made,  B.  confents  to 
y/.’s  entry,  fuch  fubfequent  confent  is  futficieni,  ■ 

A fine  having  been  levied,  the  leflbr  of  theplaintifT  proved 
that  at  the  gate  of  the  houfe  in  quefiion  he  faid  to  the  tenant 
he  was  heir  of  the  huufe  and  land,  and  forbade  him  to  pay  more 
tent  to  the  defendant  ; but  he  did  not  enter  into  the  houfe 
whcti  he  made  the  demand,  on  which  it  was  agreed  that  the 
claim  at  the  gate  was  not  fufficient.  Then  it  was  proved  that 
there  vvas  a court  before  the  houfe,  and  v/hich  belonged  to  it, 
$nd  mat  though  the  claim  was  at  the  gate,  yet  it  was  on  the 
land,  and  not  in  the  flrect ; and  that  was  holden  good  with- 
out quefiion. 

If  the  plaintiff  prove  that  A.  was  in  the  polTeffion  of  the  pre- 
mifl'es  in  quefiion,  and  that  his  leflbr  is  heir  to  A.  it  is  fufficient 
prima  facie  j for  it  fliall  be  intended  that  A.  had  feifin  in  fee,  till 
the  contrary  appear.  And  if  he  prove  that  his  lefl'or  or  his 
^ncefturs  had  pofleflion  for  20  years  without  interruption;  till 
the  defendant  obtained  polleffion,  it  isa  fufficient  title;  forby2l 
fac.  1 . c.  16.  ttventy  years  pofledion  tolls  the  entry  of  theperfon 
having  right,  and  conl'equently  though  the  very  right  be  in  the 
defendan;,  yqtlie  cannot  juflify  his  ejecting  the  plaintiff.  So  if 
an  ejc£tment  be  brought  by  a lord  againfi  a cottager,  20  years 
pcifTcffion  is  a good  title ; for  if  ihcpoireffion  of  the  manor  fhould 
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1)0  a pofleiEon  of  the  cottage,  the  lord  would  have  a better 
title  to  that  than  to  any  other  part  of  his  eftate  ; yet  a difliiic- 
tioii  has  been  taken  and  allowed  by  all  the  judges  on  a cafe 
refer  ved  by  Lord  Chief  Baron  Pfa^e//)),  that  if  a cottage  is  built 
in  defiance  of  a lord,  and  quiet  poffe$on  has  been  had  of  it 
for  %o  years,  it  is  within  the  ftatute  : but  if  it  were  built  at 
fxrft  by  the  lord’s  permiffion,  or  any  acknowledgment  have 
been  fince  made,  (though  it  were  too  years fincc)  the  ftatute 
will  not  run  againft  the  lord,  for  the  pofleffion  of  a tenant  at 
will  for  ever  fo  many  years  is  no  difleifin  j there  muft  be  a 
tortioiis  oufter,  and  it  is  not  to  be  prefumed  a country  fellow 
fhould  build  in  oppofition  to  the  lord,  unlefs  it  be  fbewn,  or 
conveyances  aie  produced.- 

S.eccipt  for  rent  by  a ftranger  is  no  evidence  of  pofleffion,  fo 
as  to  take  it  out  of  him  in  whom  the  right  is,  for  it  is  no  diffei- 
iin  without  the  admiflion  of  him  who  right  hasj  net  even 
though  he  make  a leafe  to  the  tenant  by  indenture  referving 
rent,  unlefs  he  make  an  afVual  entry : So  though  the  tenant 
declare  he  is  in  poHeffion  for  the  ftranger;  though  it  may  be 
proper  to  be  left  to  a j>^ry,  efpccially  if  the  ftranger  have  any 
polour  of  title. 

The  grantee  of  a rent  charge,  with  power  to  enter  and  re- 
tain quotifque  he  be  fatisfied,  has  fuch  an  eftate  that  be  may 
demife  it  to  a plaintift'  in  eje£tment.  So  may  tenant  by  ele- 
git,  but  It  will  be  neceflary  for  him  to  prove  the  judgment,  the 
elegit  taken  out  upon  it)  and  the  inquiftdon  and  return  there- 
upon, by  which  the  land  in  queflion  is  alHgned  to  him  ; and 
if  by  that  it  appear,  that  more  than  a moiety  was  extended, 
he  could  not  recover,  for  it  would  be  ipfo  fa£la  void,  and  no? 
need  a judgment  or  audita  querela  to  avoid  it. 

So  the  eonufee  of  a ftatute-merchant  may  bring  ejeflment, 
but  then  he  muft  prove  a copy  of  the  ftatute,  and  of  the  capias 
Ji  latcus  returned,  and  the  extent  alfo  returned,  ajid  alfo  the 
liberate  returned  ; for  though  by  the  return  of  the  extent  an 
intereft  be  vefted  in  the  conqfec,  yet  the  afltial  poireffion  of 
the  intereft  is  by  the  liberate. 

An  extent  gives  only  a pofleffion  in  law.  So  alfo  it  feems 
on  an  execution  on  a judgment  in  dower  ; and  therefore 
they  will  not  enable  a fhcrift  to  ufe  force,  which  may  be  nc- 
^eflary  for  the  delivery  of  an  adlual  pofl'eflion. 
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The  plaintiiF  made  title  under  one  who  obtained  judgment  Cart!ui4ji 
by  default  againft  the  heir  upon  a bond  of  his  anceftor,  and 
had  taken  out  a general  elegit  againft  all  the  land  of  the  heir; 

Xhe  defendant’s  title  was  likewife  by  judgment  againft  the 
heir  on  a bond  of  his  anceftor,  and  it  was  upon  a bill  Hied  pre<^ 

Cedent  to  the  plaintiff’s  judgment,  to  which  the  heir  pleaded 
fiens  per  difeeni  prater  the  land  in  quefl:ion,  and  thereupon  he 
took  a fpecial  judgment  againft  the  aftets  confefled  (but  this 
V'as  fuhlequent  to  the  plaintiff’s  judgment)  and  had  an  ex-^ 
tend! facias  of  the  whole  land,  and  was  put  in  pofteflion  by  the 
fheriff ; and  per  Holt^  this  fpecial  judgment  fhall  have  relation 
to,  and  bind  from  the  time  of  ftling  the  original ; but  fuch  a 
general  judgment  as  the  plaintiff’s  will  not  operate  by  way  of 
relation,  but  bind  only  from  the  time  the  judgment  was 
given  ; and  thereupon  the  plaintiff  was  nonfuited. 

If  the  ejeflment  be  brought  for  a re£iory,  the  plaintiff  ought  i SWi 
to  prove  his  lefibr  was  admitted,  inftituted  and  indufted,  and 
has  read  and  fubferibed  the  39  articles,  and  declared  his  afient 
and  confent  to  all  things  contained  in  the  Book  of  Common 
Prayer,  but  he  need  not  prove  a title  in  the  patron ; for  infti- 
tution  and  induftion  upon  the  prefentation  of  a ftranger  is  fuf^ 
heient  to  bar  him  who  has  right  in  an  eje^lment,  and  to  put 
the  rightful  patron  to  his  quare  intpedU.  But  prefentation  ^ 
ought  to  be  proved,  and  inftitution  would  not  be  of  itfelf  fuf-  i Sidi4a6^ 
ficient  evidence  of  it,  (hough  it  were  recited  in  the  letters  of 
inftitution,  cfpecially  if  indu^Iion  or  poftefBon  have  not  fol- 
lowed. But  proof  of  a verbal  prefentation  is  fuffeientj  how-  Tm  tldj  w « 
ever  that  cannot  be  proved  by  the  perfon  w'ho  prefented*  denied  by  Ue  j, 
ihsugb  he  toere  onhj  grantee  of  the  avoidance.  Cut  probably  in 
fuch  cafe  evidence  of  general  reputation  would  be  admitted.  ®9S* 

The  demife  muft  be  laid  after  the  title  accrues,  otherwife  RiifetW 
the  plaintiff  will  be  nonfuited  : but  Lord  Haniwicke  inclined 

"ec.  >744,jfl 

K>  think  that,  where  an  eftate  was  ferried  to  A.  for  life,  re-  Canc. 
mainder  to  his  firft  and  other  fons,  a pofthumous  fon  might 
lay  the  demife  from  the  time  of  bis  father’s  death,  and  that 
the  defendant  would  be  eftopped  to  fay  he  was  not  born,  by 
10  It  IV,  3.  c,  16. — Note,  Salk.  228,  makes  a ^are^ 

Whether  this  ftatute  extend  to  a devife,  becaufe  the  words 
arc,  Where  an  eftate  by  marriage  or  other  fetllcment  is 
limited,”  but  there  feems  no  juft  ground  for  the  doubt. 
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Eje£lmcnt  of  a leafe  6 September  2 y^c.  and  that  he  was 
pofielled  till  the  defendant  pofiea^  fciUcei,  September  % Jac, 
eje£ted  him  ; after  verdict  (or  the  plaintiff*  it  was  moved  in 
arreft  of  judgment,  Uut  the  declaration  was  holden  to  be 
good,  for  when  the  declaration  is,  that  he  vi'as  pofl'ell'ed, -y/r- 
tute  dimijpnms  quoufque  poftea,fc:iic£t^  4 September  2 Jac.  he  was 
ejeiSled  ; thofe  words  fciiicel  4 September  2 yse.  are  impoiliblc 
and  repugnant,  therefore  mud  be  rejected. 

iV.  1).  This  cafe  was  cited  in  1 Sid.  8.  and  the  difference 
taken  at  the  bar,  and  there  it  appeared  on  the  plaintiff’s  own 
fhew'ing,  that  he  entered  before  the  leafe  commenced,  anti 
therefore  was  a difieifor  j but  here  that  heentred  by  force  of 
the  leafe  : However,  Sir  0.  B.  Ch.  J.  faid  he  tliought  there 
was  no  reafon  for  the  judgment ; Yet  I am  ftrongly  inclined 
to  think  that  in  thefe  days  the  courts  would  in  fupport  of  the 
adfion  hold  the  cafe  of  Jdamt  and  Goeje  to  be  good  law'. 

Inejedlment  the  plaintiff  declared  upon  a leafe  dated  iFei. 
1742,  to  hold  from  the  8th  of  'January  before  j that  afterwards, 
viz.  28th  January  1752,  the  defendants  ejected  him.  It  was 
infifted  for  the  defendants,  that  the  ejectment  was  laid  to  be 
before  the  plaintiff’s  title  under  the  leafe,  which  was  not  made 
till  the  ift  of  February.,  and  i Sid.  8-  was  cited  j but  it  was 
holden  that  the  day  of  the  ejectment  being  laid  under  a viz. 
was  furplufage,  and  that  afterwards  fhould  relate  to  the  time 
of  making  the  leafe,  and  then  all  would  be  well  enough,  and 
the  plaintiff  had  a verdict. 

The  leafe  declared  upon  was  from  the  25th  oi  March  1765, 
for  feven  years.  I'he  plaintiff  proved  that  J.  S.  was  feifed  $ 
and  that  by  indenture  in  1763,  he  demifed  the  premifes  in 
queftion  to  T).  for  feven  years,  to  commence  at  Midfutmnet 
1763,  and  that  in  1764  i?.  afiigned  the  refiJue  of  the  term 
then  unexpIred  to  Cart  uthers.  It  was  infilled  for  the  defen- 
dant, that  though  in  ejeclment  the  leafe  is  fictitious,  yet  the 
plaintiff  muff  declare  on  fuch  a leafe  as  fuits  with  the  title  of 
his  lefTor  ; here  if  he  recover  at  all,  he  muft  recover  a term 
which  is  of  two  years  longer  duration  than  his  title,  and  2 Lev. 
140.  Brownl.  1 33.  were  cited.  ]^\it  per  \jOxd.  MamJieM.,  Xkitxc 
is  nothing  in  the  objection,  for  if  the  leflbr  have  a title,  though 
but  for  a w'cek,  he  ought  to  recover ; for  the  true  queflion  in 
an  ejectment  is,  who  has  the  pofTeffory  right.  Suppofea  per- 
Ibn  has  an  interefl:  for  three  years  only,  and  fhould  make  a 
leafe  for  five  years,  it  would  be  good  for  the  three  years. 
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. If  there  be  feveral  leflbrs,  and  you  Jay  in  the  declaration  Cr.J.  t6(J, 
tjuod  dtnufetur.i^  you  muft  fliew  in  them  fuch  a title  that  they 
might  detnifethe  whole;  and  therefore  if  any  of  the  IcfTors 
have  not  a legal  intereft  in  the  whole  premiffes,  he  cannot  in 
law  be  faid  to  demife  them,  for  it  is  only  his  confirmation 
where  he  is  not  concerned  in  intereft  ; So  if  the  plaintiff  W'ere  6 Co.  if.  bi 
to  declare  upon  a leafe  made  by  A.  and  B.  and  it  were  to  ap- 
pear on  the  trial;  that  A.  was  tenant  for  life,  remainder  to  B. 
in  fee,  it  would  be  bad  : So  if  A.  and  B.  were  tenants  in  com- 
mon ; but  it  would  be  othcrwlfe  if  they  were  jointenants,  and  1 Show,  gfis 
the  reafon  of  the  difference  is,  that  tenants  in  common  are  ^a*Jr!,w  "'fui* 
in  of  fevera)  titles,  and  therefore  the  freehold  is  feveral,  and  G.  si 
confequently  each  of  them  cannot  demife  the  whole  : But 
jointenants  are  feifed  per  my  et  per  teutf  and  therefore  each 
may  be  fald  to  demife  the  whole;  and  coparceners  ftand  upon  t Htym. 
the  fame  foundation.  Therefore  there  ought  to  be  a differ- 
ent  count  on  the  demjfe  of  each  tenant  in  common*  or  they  menu  36. 
may  join  in  a leafe  to  a third  perfon,  and  that  leffee  make  a 
leafe  to  try  the  title. 

If  the  plaintiff  make  title  in  the  leflbr  as  lord  of  a manor,  who  Petes  ejr  denti 
has  right  by  forfeiture  of  a copyhold,  he  ought  to  prove  that 
his  Icfibr  is  lord,  and  the  defendant  a copyholder,  and  that  he  p"Tracy,Surrjrj 
committed  a forfeiture,  but  the  prefentment  of  the  forfeiture 
need  not  be  proved,  nor  the  entry  or  feizure  of  the  lord  for 
the  forfeiture. 

If  a copyholder  without  liccrice  make  A leafe  for  drie  year,  Co.CopyIi,  f.it, 
or  with  licence  make  a leafe  for  many  years,  and  the  leffee  be 
eje<£led,  he  ftiall  not  fue  in  the  lord’s  court  by  plaint,  but  ftiall 
have  an  ejectment  at  common  law,  bccaufe  he  has  got  a cuf^ 
tomary  eftate  by  copy,  but  a warrantable  eftate  by  the  rules  of 
the  common  law. 

Note ; If  the  ^copyholders  of  a manor  belonging  to  a bifliop-  Read  Al-t 
rick,  during  the  vacancy  of  the  fee  commit  a forfeiture  by  cut- 
ting  timber,  the  fuccceding  bifhop  may  bring  ejeflment.  If  Circuit,  1730* 
an  ejciftmcnt  be  brought  againft  the  leffee  for  years  of  a copy- 
holder  {relying  upon  the  leafe  as  a forfeiture)  the  plaintiff  muft 
prove  an  aftual  admittance  of  the  copyholder  ; and  it  will  not  * Ray«.  7t9i 
be  fulHctcnt  to  prove  the  father  admitted,  and  that  it  defeend- 
cd  to  the  defendant’s  leffor  as  Ton  and  heir,  and  that  he  had 
paid  quit  rents  ; for  a copyholder  cannot  make  a leafe  except 
to  try  a title  before  admittance;  for  nothir?g  vefts  in  him  be- 
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fore  admittance  and  an  actual  entry ; and  therefcre  if  after 
admittance  he  were  to  furrender  without  making  an  aflual 
entry,  the  furrender  would  be  void.  And  note;  till  admit- 
tance of  furrenderee  the  copyhold  remains  in  the  furrcndcror, 
and  if  he  die  his  heir  may  bring  ejectment. 

Note  ; Admittance  of  tenant  for  life  is  admittance  of  him 
in  remainder,  fo  as  to  make  his  furrender  good. 

Copyholds  are  not  within  the  ftatute  againft  fraudulent  con- 
veyances, and  therefore  if  the  plaintiff"  claim  under  a volun- 
tary conveyance,  though  the  defendant  claim  under  a fubfe- 
quent  purchafe  for  a valuable  confidcration,  yet  the  plaiiniiF 
lhall  recover. 

The  recital  of  the  will  in  the  copy  of  the  admittance  is 
good  evidence  of  the  devife  againft  the  lord  or  any  other  ftran- 
ger : But  if  the  fuit  be  between  the  heir  of  the  copyholder 
and  the  dcvlfee,  the  will  itfelf  ought  to  be  produced. 

A man  makes  a mortgage  for  years  to  A.  who  without  the 
mortgagor's  joining  afiigns  to  B,  who  affigns  to  C.  C,  may 
bring  ejectment  againft  the  mortgagor,  for  upon  executing 
the  deed  of  mortgage,  the  mortgagor  by  the  covenant  to  en- 
joy till  default  of  payment  is  tenant  at  will,  and  the  aHign- 
ment  of  the  mortgagee  could  only  make  him  tenant  at  fuf- 
ferance. 

But  it  has  been  fiid,  that  it  would  be  otherwife  if  the  mort- 
gagor were  to  die  and  his  heir  enter,  and  then  the  mortgagee 
make  an  affignment  without  entry,  or  the  heir  of  the  mort- 
gagor  joini.cg ; for  the  entry  of  fuch  heir  would  be  tortious, 
and  confequentiy  the  mortgagee  would  be  out  of  polTeffion, 
and  his  affignment  void. 

If  the  plaintiff  make  title  under  an  affignment  of  a term  by 
an  admlniftrator,  if  he  cannot  produce  the  letters  of  adminU 
ftration,  the  book  of  the  ecclefiaftical  court  where  the  order 
was  entered  for  granting  them  is  evidence;  or  a copy  of  the 
book  wi'l  be  fuffident ; but  the  adminiftrator  fliall  not  be  per- 
mitted to  give  fiich  book  or  copy  in  evidence,  until  he  have 
proved  the  adminiftration  under  the  feal  of  the  court  loft. 

If  a man  bring  an  ejeiftment  for  loo  acres,  and  jnake  a title 
to  40,  he  fliall  recover  pro  tanto^  and  as  to  the  other  the  de- 
fendant fliall  be  found  not  guilty.  So  if  an  eje61:ment  be 
brought  for  a houfe,  and  the  proof  be  that  part  of  the  houfe 
only  is  erected  on  the  plaintiff’s  land  by  incroachment : So  if 
the  plaintiff'  make  a title  but  to  a moiety  of  that  for  which'‘lie 
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a. 

^dative  to  ’Trials  at  Nlfi  Prius* 


brings  his  ejeclmentj  if  it  be  by  bill  he  fhall  reco\'er  * and  fa 
is  the  determination  in  Bracebridge^^  cafe  ; But  Phvuden  in  the 
report  of  that  cafe  fays,  he  fou  nd  great  fault  with  himfelf  af- 
terwards in  forgetting  to  fpeak  to  that  point  ^ for  he  fays  the 
regifter  makes  a difference  between  the  demand  of  an  entirety 
and  of  a moiety  : that  entireties  are  firft  to  be  demanded  in  a 
writ,  and  that  if  a man  were  to  bring  a writ  of  entry /mt  dif-^ 
feifin  for  one  acre,  and  the  tenant  plead  ne  dlffetja  pas‘^  and  the 
jury  find  that  he  had  a rsght  to  a moiety,  and  was  difieifed  of 
that,  and  that  the  tenant  had  good  title  to  the  other  moiety^ 
he  fliould  recover  nothing,  becaufe  he  might  have  another 
form  of  a writ  for  the  moiety;  but,  fays  he,  if  it  were  found 
that  he  was  difieifed  de  dimidio  acP  et  p!nsy  then  he 
fhould  have  judgment  for  that,  for  that  is  feveral,  and  it  ap- 
peared probable  to  him  that  the  fuit  fhould  abate  for  the  whole 
in  this  cafe  upon  a bill,  as  it  would  upon  an  origiiia!  writ,  if 
exception  had  been  taken  to  it. 

But  this  defecf,  even  in  the  cafe  of  a writ,  is  now  aided  af^ 
ter  verdidf,  by  i8  Ei, 

It  has  been  faid,  if  a man  bring  eje£tmeiit  for  one  acre  of 
land  in  D,  and  5,  and  the  whole  lies  in  D.  he  fball  recover ; But 
if  an  eje6lmeiit  be  of  the  tenth  part  of  a mefiiiage  in  the  pa- 
rifbes  of  B,  and  C and  It  appear  on  evidence  that  the  whole 
mefiuage  lay  in  the  parifii  of  S,  the  declaration  being  precifely 
of  the  tenth  part  of  an  entire  thing,  the  evidence  will  not 
maintain  it, 

Ejedlmentwil!  ilotlie  of 20  acres  of  arable  andpafture  with- 
out Ihewing  how  much  of  each  : nor  will  it  lie  of  a clofe  of 
meadow  called  Partridg£s  Lees^  containing  10  acres  more  or 
lefs,  becaufe  the  certainty  of  acres  ought  to  appear  in  the  de* 
claration;  nor  will  it  lie  for  a clofe  containing  three  acres, 
without  afcertaining  whether  arable,  meadow,  or  pafiure. 

If  one  tenant  in  cammon  bring  an  ejedLmentagainft  another, 
there  is  no  occafion  to  prove  an  adtual  entry  and  oufier,  for 
that  is  con  felled  by  the  rule  : And  if  the  fact  be  that  there  has 
been  no  adlual  oufter,  the  defendant  ought  to  apply  to  the  court 
not  to  compel  him  to  confefs,  or  to  permit  him  to  do  it  fpeci* 
^lly  ; which  they  will  do,  where  it  is  only  matter  of  account, 
and  the  only  oufier  is  by  pernancy  of  the  profits,  without  an 
Jaclual  obftrudiiQn  of  the  other  to  occupy. 
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t / /*  a cafe  referv- 

* / cti. 


Note  ; Receiving  the  whole  profits  is  no  cje£lment.  So  the 
levying  a fine  of  the  whole  land.  So  the  not  confcnliiig  to 
have  the  rents  railed. 

'r hough  the  defendant  confers  Icafe,  entry  and  ouller,  yet 
he  may  deny  that  he  is  in  polTeilion  of  the  premlfTes  for  which 
the  plaintiff  goes,  and  put  the  plaintiff  upon  proving  it ; and 


j*'  he  cannot,  he  will  be  nonfuited 
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yj,  ^ Ibidt  , And  in  cafe  the  landlord  have  been  made  defendant  inllcad 

^ . -of  his  tenants,  the  plaintifF muft  prove  the  tenants  in  poluf- 

^ ' r lion,  for  the  defendant  docs  not,  by  entering  into  the  rule, 
confefj  himfelf  to  be  landlord  of  any  premifes,  but  of  fuch  as 
were  in  the  pofleflxon  of  fuch  tenanss.  However,  it  has  been 
faiJ,  that  if  there  be  but  one  defendant  as  tenant  in  pofTeliion, 
the  plainti  ff  need  not  prove  him  in  poflelfion,  becaufe  if  he  be 
not,  why  did  he  enter  into  the  rule  : 

If  the  defendant  prove  a title  out  of  the  leffor,  it  is  fufficiciit 
*lhough  behave  no  title  himfelf;  but  he  ought  to  prove  a fub- 
fiRing  title  out  of  the  leffor  ; for  producing  an  ancient  leafe 
for  1000  years  will  not  be  I'ufScient,  unlefs  he  like  wife  prove 
pofi'cflion  under  fuch  leafe  within  twenty  years. 

But  in  an  ejectment  brought  by  a fecond  mortgagee  againft 
the  mortgagor,  he  fliall  not  give  in  evidence  the  title  of  the 
fir  ft  mortgagee  in  bar  of  the  fecond,  becaufe  he  is  barred  to 
aver  contrary  to  his  own  act  that  he  had  nothing  in  tne  land 
when  he  took  upon  him  to  convey  by  the  fecond  mortgage. 

So  if  the  defendant  produce  a mortgage  deed,  where  the  iii- 
tereft  has  not  been  paid,  and  the  mortgagee  never  entered,  it 
will  not  be  fuificient  to  defeat  the  leffor  w'ho  claims  under  the 
mortgagor,  becaufe  it  will  be  prefumed  that  the  money  was 
paid  at  the  day,  and  confequently  that  it  is  no  fubhfttng  title ; 
but  if  the  defendant  prove  iiitereft  paid  upon  fuch  mortgage 
after  the  time  of  redemption,  and  within  twenty  years,  it  will 
be  fufficient  to  nonfuic  the  plaintiff". 

On  the  argument  of  the  cafe  of  Lade^  hart.  v.  HolfordlS  al. 
3 G.  3.  B.  R.  Ld.  Mansjidd ftiec\zzeA  that  he  and  many 
^w/  . of  the  judges  had  refolved  never  to  fuffer  a plaintiff’ in  cje£t-> 

A-X  ^ ^ '‘‘**='“ment  to  be  nonfuited  by  a term  ftanding  out  in  his  ov/n  truffee, 
or  a fatisfied  term  fet  up  by  a mortgagor  againft  a mortgagee, 
•y  ' '~>f7  .ddS.  direct  the  jury  to  prefume  it  furrendered. 

F*rmsr  ex  dem.  The  defendant  produced  a mortgage  for  years  by  deed  from 
Earie  -^^Rogere  plaintiff’s  aiiccftor,  upon  w'hich  was  an  indorfement  in  baec 
C.  B.  verbut 
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vtrba^  “ Received  of  Mrs.  M.  O.  500  A on  the  within  rC- 
“ cited  mortgage,  and  all  intereft  due  to  this  day  j and  I do 
“ hereby  releafe  to  the  faid  M.  O.  and  difcharge  the  mort- 
“ gaged  premilTes  from  the  faid  term  of  500  years.”  On  a 
cafe  referved  the  court  held,  i.  That  thefe  words  amounted 
to  a furrender  of  the  term.  1.  That  fuch  furrender  might  be 
by  note  in  writing,  by  the  ftatute  of  frauds,  3.  That  a note 
in  writing  was  not  required  to  be  Itampcd,  But  though  a 
furrender  or  an  afligrmient  of  a term  may  be  made  by  note  in 
writing  without  ftamps,  yet  if  it  be  made  by  deed  under  feal, 
it  muft  be  Damped, 

By  21  A/.  8.  c.  15.  A termor  may  enter  immediately  after 
the  habere  facias  feifmam  on  a common  recovery',  and  give  his 
term  in  evidence  upon  an  ejectment  brought  againD  him  ; but 
if  the  defendant  be  a ftrajiger  to  the  term,  he  is  not  within  the 
benefit  of  the  ftatute,  fo  as  to  give  the  term  of  a third  perfon 
in  evidence  to  falfify  the  recovery  agatnfthimfclf,  or  thofe  un- 
der whom  he  claims. 

Where  the  Icftbr  of  the  plaintiiF  is  an  infant,  or  refides 
abroad,  the  court  will  upon  motion  Day  proceedings  till  a real 
Icflee  is  named,  or  fecurity  given  for  payment  of  the  coDs. 

The  court  will  always  Day  proceedings  upon  a fecond  eje£l- 
ment  till  thccoDsof  the  firD  are  paid,  though  it  were  brought 
in  a difterent  court.  So  where  an  ejcclment  was  brought  on 
the  demifeof  hufband  and  wife,  in  which  they  were  nonfuit- 
ed,  after  the  hufband’s  death  the  wife  bringing  a frefh  eje£l~ 
ment,  the  court  Daycd  proceedings  till  the  coDs  of  the  former 
nonfutt  were  paid. 

If  an  ejectment  be  brought  in  order  to  try  the  validity  of  a 
will,  and  a parcel  of  land  is  inferred  in  the  declaration  to  which 
the  plaintiff  has  an  undoubted  right  (as  copyhold  land  where 
there  is  ho  furrender  to  the  ufe  of  the  will),  and  the  defendant 
not  obferving  it  confeftes  leafe,  entry,  and  oufter  for  the  whole, 
the  plaintitFlhall  not  on  this  account  be  excufed  from  the 
cods,  but  the  court  will  give  the  defendant  leave  to  retra<^  his 
confeflion  as  to  this  parcel. 

As  in  this  aflion  more  frequently  than  In  any  other  the  le- 
gitimacy of  the  parties  comes  in  quel|jon,  it  may  be  proper  in 
this  place  to  take  notice,  that  it  is  the  pra£i:ice  to  admit 
evidence  of  what  the  parties  have  been  heard  to  fay  as  to  their 
being  or  not  being  married  ; and  with  reafon,  for  the  pre- 
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fumptlon  arifingfrom  their  cohabitation,  is  either  ftrengthen- 
eil  or  weakened  by  fuch  declaration?,  which  are  not  to  be 
given  in  evidence  directly,  but  may  be  affig^ned  by  the  witnef- 
les  2fi  a re-ifon  for  their  belief. 

In  and  Afay^  vjhich  was  tried  in  IC  B.  at  bar  upon  ait 
ifiue  directed  out  of  chancery,  the  preamble  of  an  aft  of  par- 
liarrient  reciting  that  the  plaintiff's  father  was  not  married, 
and  to  the  truth  of  which  he  was  proved  to  have  been  fworn, 
Was  given  in  evidence,  yet  upon  proof  of  a conftant  cohabita- 
tion, and  his  owning  her  Upon  all  other  bccafionS  to  be  his 
wife,  the  plaintiff'  obtained  a verdict. 

But  on  an  an  appeal  againft  an  ordefof  ffetrioval,  where  the 
fefllons  ffated  that  "f.  H.  the  father  of  the  pauper  fvvore  that 
he  had  travelled  with  H.  A,  for  feven  years,  and  during  all  that 
time  they  cohabited  as  man  and  wife  : That  fhe  had  the  pau- 
per and  two  other  children  by  him  born  in  Swinford  parilli: 
and  that  they  were  reputed  man  and  wife,  and  continued  fo 
till  the  woman’s  de.ith,  but  that  they  never  were  married  ; the 
•court  held,  that  as  all  this  cafe  was  difclofed  on  the  foie  evi- 
dence of  the  father,  however  difficult  it  might  be  to  admit  his 
evidence  to  baftardiae  a reputed  legitimate  child,  yet  as  all  de-* 
pended  on  the  father’s  teffimony,  the  whole  muff  be  taken  to- 
gether, and  then  It  appeared  that  he  never  was  married  ; and 
confequemly  the  child  being  a lirffard  was  fettled  at  S-ninford. 
And  the  court  faiJ  there  was  no  colour  to  fay  the  father  was 
fvreariiig  to  diCcharge  himfelf ; for  if  the  child  were  legitimate, 
he  was  bound  to  keep  it  by  Eliz.  and  if  a baftard,  he  muff 
indemnify  the  pariffi  by  18  Eliz, 

Xhe  old  rule  of  the  prefumption  of  law,  that  the  hufband 
continuing  within  the  four  Teas,  and  being  alive  at  the  child’s 
birth,  the  child  could  not  be  a baftard,  is  exploded. 

Where  a woman  isfcparated  from  her  hufband  by  a divorce 
rt  menfa  et  thoro.,  the  children  ffie  has  during  the  reparation  are 
baftards,  for  the  court  will  intend  a due  obedience  to  the  fen- 
tdnee  unleTs  the  contrary  be  ffiewn  ; but  If  baron  and  feme, 
without  fentence,  part  and  live  feparate,  the  children  fliall  be 
taken  to  be  legitimate,  and  fo  deemed  till  the  contrary  be 
proved,  for  accefs  flvall  be  intended.  But  if  a fpecial  ycrdufl 
fiitds  the  man  had  no  a vcfs,  it  is  a baftard,  and  fo  was  the 
opinion  of  my  lord  Hale  in  the  cafe  of  Dickens  v.  Collins.  S.  P. 
dUl.  Geo.  I.  between  the  pariflics  cf  St.  Andrew’s  and  St, 
BGde’s. 
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Relative  to  Trials  at  Nifi  Prius. 

The  wife  gave  evidence  that  the  defendant,  (upon  whom  an 
order  of  baftardy  in  this  cafe  was  made)  had  carnal  knowledge 
of  her  body  about  Augufl  1732,  and  feveral  times  fmce,  and 
was  the  father  of  the  child,  which  was  born  in  1733- — — 

That  her  hufband  had  no  accefs  to  her  from  jf/ay  ^731* 

Other  witnefles  proved  the  hulband  to  be  within  fcven  miles 
of  her  all  the  time.  The  quel^ion  was.  Whether  the  wife 
were  a competent  witnefs  to  baftardize  the  child.  And 
curiam,  fuch  fa£ls  as  cannot  in  their  nature  be  proved  by 
any  other  perfon,  muft  be  proved  by  the  wife  j as  here  the  ai^ 
of  incontinence,  which  lay  in  the  wife’s  own  knowledge;  but 
(he  pught  not  to  be  permitted  to  prove  the  want  of  acceis, 
which  might  be  notorious  to  tK»t  whole  neighbourhood. 

Note  j The  want  of  accefs  in  that  cafe  tended  to  difeharge 
her  hufband  from  the  mainienance  of  the  child,  as  it  proved 
the  child  to  be  the  baftard  of  another  man  ; hut  after  her  huf- 
band's  death  fhe  might  be  a witnefs  to  prove  the  child  a baf- 
tard as  well  as  the  father,  who  was  admitted  for  that  purpoff 
in  the  cafe  before,  between  the  panfli  of  St.  Peter'%  in  War-; 
cejltr  and  tiie  parifii  of  Old  Swlnferd. 

In  Pendril  Pendril,  HU.  5 G.  2.  Lord  Raymond  would 
not  fufFer  the  wife’s  declaration,  that  (he  fhould  not  know  her 
hufband  by  fight,  fSc.  to  be  given  in  evidence,  till  after  ft}? 
had  been  produced  on  the  other  fide;  the  facl  of  the  martiage 
not  being  difputed,  but  only  the  legitimacy. 

In  the  fame  cafe  the  Ch,  Juft,  admitted  evidence  to  be  given 
cf  the  mother’s  being  a woman  of  ill  fame. 

I'he  dedaraiioni  of  the  wife  without  oath  were  properly 
rejeilcd  in  that  cafe,  becaufe  they  were  not  the  beft  evidence, 
'I'he  hufband  was  dead,  and  (he  might  be  examined.  Sira. 
feys,  that  the  C.  J.  would  not  allow  the  wife’s  declarations 
to  be  given  in  evidence,  till  (lie  had  been  called,  and  dewed 
item  on  erej's  e:faminaiion. — After  that  they  were  evidence  to 
impeach  her  credit. — The  reafon  here  given,  t;/2.  ‘■becaufe 
“ the  fact  of  ihe  m.irriage  was  not  difputed,  but  only  the  legi- 

timacy,”  is  not  ineptioned  in  Strange.  The  C.  J.  In  di- 
re£ling  the  jury  faid,  that  the  old  notion  of  the  prcfumpiioti 
infra  quatuor  maria  was  exploded,  that  the  evidence  to  over- 
turn this  prefumpeion  need  not  be  fo  ftrong  as  was  itififted 
upon  by  the  phituift'’s  counfel.  That  the  evidence  \vas  the 
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fame  in  this  as  in  all  other  cafes,  a probable  evidence  was 
fufficienr,  and  it  was  not  necefTary  to  prove  accefs  impoffible 
between  them.  The  jury  found  that  the  plaintiff  was  a baf- 
tard  without  going  from  the  bar,  upon  which  theC,  J.  com- 
mended the  verdict. 

SG.*.  «Bar.  Lsmax  and  Holmden  the  marriage  being  proved,  and 

Str.  940.  evidence  gii'en  of  the  hufband’s  being  frequently  in 

where  the  mother  lived,  fo  that  accefs  muft  be  prefumed, 
the  defendants  were  admitted  to  give  evidence  of  his  inability 
from  a bad  habit  of  body  j but  their  evidence  going  only  to 
an  improbability,  and  not  to  an  inipoflibility,  it  was  thought 
not  fuHicient,  and  the  plaintiff  had  a verdiil. 

th.  *25*  yencs  and  BoiVy  the  defendant,  by  way  of  anticipation  to 

the  evidence  the  plaintiff  was  about  to  give,  moved  the  court 
that  the  plaintiff  ought  not  to  be  allowed  to  give  evidence 
of  the  marriage  of  Sir  Robert  Car  to  y.  5.  under  which  he 
claimed,  bccaufe  there  was  a fentence  in  the  arches  in  acaufe 
brought  againft  her  caufa  jaSiitatienis  maritagii,  that  there  was 
no  marriage  between  them,  but  that  they  were  free  one  of 
another } and  upon  debate  the  court  were  all  of  opinion,  that 
this  fentence,  whilft  unrepealed,  was  concluftve  againft  all 
matters  precedent. 

By  26  Geo.  2.  e.  3^.  If  any  perfon  fhall  folcmniae  matri-> 
tnony  in  any  other  place  than  a church,  or  publick  chapel, 
(unlefs  by  fpecial  licence  from  the  archbifhop  ot  Canterbury) 
or  without  publication  of  banns,  or  licence  in  a church  or 
chapel,  the  marriage  fhall  be  void.  This  ail  does  not  ex- 
tend to  marriages  folemnized  in  Scotlaml^  or  in  parts  beyond 
the  feas  j nor  to  marriages  amongft  Quakers  or  Jews,  where 
both  parlies  are  fuch. 

And  by  the  fame  ait,  all  marriages  folemnized  by  licence, 
where  either  of  the  parties  not  being  a widower  or  widow,  is 
under  the  age  of  twenty  one  years,  which  fhall  be  had  with- 
out the  confent  of  the  father  or  guardian  of  fuch  party,  fhall 
be  abfolutely  void. 

The  appellant  and  refpondent,boih  fubjedls,  and  the 

appellant  being  underage,  ran  away  without  the  confent  of  her 
guardian,  and  were  married  in  Scotland j and  on  a fult  brought 
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in  the  fpirituai  court  to  annul  the  marriage,  it  was  holden 
that  the  marriage  was  good. 

This  adt  doth  not  take  away  the  evidence  of  prefumption 
from  cohabitation.  But  if  the  evidence  be  cJear  that  the  mar- 
riage was  nor  celebrated  according  to  the  requifitions  of  the 
act,  it  is  totally  void,  and  no  declaratory  fentence  in  the  ec- 
clcfiafirical  court  is  neceflary. 

By  the  fame  act  all  marriages  ftiall  be  folemnized  in  the  pre- 
fence of  two  or  more  credible  witneifes,  befides  the  minifter 
who  {ball  celebrate  the  fame,  and  ftiall  be  entered  in  the  re- 
gifter  j in  v,?hich  entry  fliall  beexpreiJed  whether  the  marriage 
were  celebrated  by  banns  or  lieence,  and  figned  by  the  mini- 
fter and  the  parties  married,  and  attefted  by  two  witnefles. 

I'he  feSions  ftated  in  a cafe  referved  by  them,  that  the  entry 
made  in  the  regifter  was  not  fubfcribed  by  the  minifter  and  two 
witnefTes,  Per  curiam, — In  a fuit  of  jactitation  of  marriage  in 
the  fpirituai  court,  whilft  the  parties  are  alive,  they  are  put  to 
prove  all  ceremonies  : But  in  all  other  cafes,  proof  by  witnef- 
(es  who  faw  the  marriage,  is  prima  facie  fufficient ; and  who- 
ever would  impeach  it,  muft  fhew  wherein  it  is  irregular.  In 
the  prefent  cafe  the  marriage  appears  by  the  witnefles,  and 
the  regifter,  to  have  been  by  banns;  and  therefore  there  is  no 
colour  for  any  objection  ; for  the  entry  of  the  regifter  is  not 
of  the  ellence  of  the  marriage. 

It  is  not  precifely  fettled  what  length  of  tlmefliall  be  allow- 
ed for  a woman  to  go  after  her  hufband’s  death.  7r.  i8  E.  i. 
Rot.  13,  becaufe  a feme  went  eleven  months  after  the  death 
of  the  hufhand,  it  was  rsfolved  the  ift'ue  was  nor  legitimate, 
being  horn  pofi  ultimum  tempus  mulieribus  pariendo  conjlituitim. 
But  in  jl^Qp  arid  BowtreU,,  where  the  hufband  died  23d  of 
March  and  the  child  was  born  the  5th  of  January  ; upon  proof 
of  the  mother  having  been  hardly  dealt  with,  forced  to  lie  in 
ftreets,  He.  and  upon  an  examination  of  phyficians,  the  court 
held  the  child  might  be  legitimate. 

Note ; the  rule  quod  non  eji  jujium  aliquem  poji  mortem  facer e 
hajiardum  holds  place  only  in  the  cafe  of  baftard  eigne  and  «?/- 
Her  puifne.  But  if  H,  marry  a woman,  and  that  woman 
marry  again,  living  H.  the  laft  marriage  is  void  without  any 
divorce,  and  the  jury  fiiiill  try  the  fa^i:  which  proves  it  not  a 
marriage. 
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N.  B.  By  i6  ^ 17  Cir.  2.  r,  8.  No  execution  fhall  be 
flayec]  by  writ  of  error  after  verdicl  and  judgment  thereupon, 
unlcfs  the  plaintiff  in  error  became  bound  to  the  defendant  to 
pay  the  damages  and  cofts  in  cafe  the  judgment  be  affirmed, 
or  the  plaintiff  difeontinue  or  be  nonfuited,  and  a writ  fhall 
iffue  in  fuefi  cafe  to  enquire  of  the  mefae  profits  and  damages 
by  any  wafte. 


CHAPTER  HL 
Of  the  Writ  of  Right. 

By  the  32  H.  8.  c.  2.  No  perfon  fhall  have  a writ  of  right 
of  the  poffcllion  of  his  anceftor,  but  within  tbreefcore 
years,  nor  of  his  own  but  v^chin  thirty  years. 

Salk.  385.  A claim  or  entry  -o  prevent  the  ftatute  muft  be  upon  the 

land,  unlefs  there  fhall  be  fome  fpecial  reafon  to  the  contrary. 

Notej  The  pofTeffion  of  one  jointenant  is  the  pofTclfioii  of 
another,  fo  far  as  to  prevent  the  ftatute. 

2.  , 


CHAPTER  IV. 

Of  the  Writ  of  Formedon. 

By  21  yac.  I.  c.  16.  All  writs  of  formedon  fhall  be  fued 
within  20  years  next  after  the  title  or  caufe  of  action  firft 
defeended,  or  fallen,  with  a provtfo  that  if  the  perfon  entitled 
to  fuch  writ  be,  at  the  time  of  the  faid  writ  firft  defeended  or 
fallen,  within  21  years,  feme  covert,  tiff  then  fuch  perfon  and 
fiis  heirs  may,  notwithftanding  the  faid  20  years  be  expired, 
bring  his  adtion,  fo  as  it  be  within  ten  years, 

If  the  cenanr  ple  id  that  A-  ne  done  pa^^  it  is  not  fufficient  for 
the  demandant  to  prove  the  gift  by  another ; So  if  th?  demand r 
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Relative  to  Trials  at  Nifi  Prius. 

ant  count  of  a gift  in  frank- marriage,  a gift  with  a remainder 
in  fee  is  not  ftifBclcnt  evidence. 

In  a tormedoii  in  difcender  the  demandant  mufl;  make  him- 
felf  heir  to  him  who  was  laft  feifed  by  force  of  the  intail  j but 
he  need  not  mention  an  anceftor  who  happened  to  be  inherit- 
able, but  never  was  actually  feifed  by  force  of  the  intail. 

In  a formedon  in  reverter  the  demandant  need  not  alledge 
that  all  the  tlTue  inheritable  are  dead,  but  it  Is  fufHcicnt  to  fay 
the  donee  is  dead  without  ifTue  ; for  he  is  a ftranger  to  the  pe- 
digree': But  he  mull  not  omit  any  of  his  own  anceliors  who 
were  feifed  of  the  reverhon. 

In  a formedon  in  reverter  the  taking  the  profits  muft  be  al- 
ledged  both  in  donor  and  donee  : So  in  a formedon  in  remain- 
der, if  a fee-fioiple  be  demanded  ; but  if  an  eftate  tail  only  be 
demanded  (as  in  a formedon  inaifcender)  it  is  fuiEcient  to  al- 
ledge explees  in  the  donee  only. 

In  a formedon  in  difcender  by  hufband  and  wife  in  right  of 
the  wife,  the  difeent  muft  be  made  to  the  wife  alone  j but  in 
a formedon  in  reverter  it  may  be  laid  either  to  the  wife,  or  to 
the  hulband  and  wife. 

The  defendant  pleading  never  tenant  of  the  freehold,  in 
abatement,  the  plaimifF  refufed  to  accept  the  plea  ; but  upon 
motion  the  plea  was  ordered  to  be  received,  for  it  cannot  be 
pleaded  otherv/ife  than  in  abatement. 


CHAPTER  V. 

Of  the  Writ  of  Dower. 

Da  M A G E S in  dower  are  given  by  the  ftatute  of 

ton^  c.  1.  but  it  extends  only  to  lands  whereof  the  huf- 
band  died  feifed  ^ and  therefore  if  the  jury  do  not  find  that  he 
died  feifed, judgment  for  damages  will  be  reverfed  ; they  muft: 
find  too  of  what  eftate  he  died  feifed,  vix.  An  eftate  in  fee  or 
in  tail  ; for  if  the  hulband  alien,  and  take  back  an  eftate  for 
life,  the  wife  (hall  recover  dower,  but  no  damages. 

If  the  jury  find  the  hulband  died  feifed,  they  muft  find  the 
time  whpii}  the  annual  value  of  the  land,  damages  on  account 
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of  the  detention  and  cofts  ; but  if  they  find  the  hufband  was 
feifed  but  did  not  die  fo,  then  no  cofts  or  damages,  but  only  the 
value  of  the  land  ; for  damages  are  given  by  the  ftatute  cH  Mer- 
ton only  where  the  hufband  died  feifed,  and  the  ftatute  of  G/m- 
cejler  gives  cofts  only  where  the  plaintift'  recovers  damages. 

Xhe  reafon  w'hy  the  jury  are  to  find  the  value  of  the  land  in 
cafe  the  hufband  died  feifed,  is  that  the  court  may  give  damages 
purfuant  to  the  ftatute  of  Merton^  from  the  death  of  the  huf- 
band to  the  time  of  the  judgment.  And  if  the  heir  fell  toj. 
<S.  and  the  widow  recover  her  dower  again  ft  him,  he  niuft  pay 
the  whole  mefne  profits  from  the  death  of  the  hufband,  though 
he  have  not  htmfelf  been  half  the  time  in  pofTeffion  : She  is 
intitled  by  the  ftatute  and  can  recover  only  againft  the  tenant. 

Though  the  ftatute  fay  only  that  flie  fhall  recover  damages 
to  the  time  of  the  judgment,  yet  if  flie  obtain  judgment  by 
default,  upon  a writ  of  enquiry  the  jury  may  give  her  datna- 
ges  to  the  time  of  the  inquifition,  unlefs  ftie  were  in  poflef- 
fion  before  by  virtue  of  an  execution  awarded  upon  the  judg- 
ment by  default.  The  jury  may  aflefs  damages  beyond  tfie 
revenue,  for  fhe  may  have  fuftained  more. 

Damages  muft  be  after  demand  of  dower,  for  the  heir  is  not 
bound  to  aftign  till  demanded.  But  unlefs  the  heir  plead  taut 
jours  he  fhall  not  take  advantage  of  the  widow’s  laches 
in  not  demanding  her  dower  ; and  though  he  plead  tout  ien^s 
prifit  yet  fhe  fhall  recover  damages  from  the  tefte  of  the  ori- 
ginal to  the  execution  of  the  writ  of  entry ; but  if  the  heir  af- 
fign  dower,  and  the  wife  accept  thereof,  fhe  lofes  her  damages. 

Upon  a trial  at  bar  the  iftue  was,  if  there  were  a demand  of 
dower,  to  intllle  ifie  plaintiff*  lo  damages,  fhe  proved  an  ac- 
tual demand  of  the  heir  who  was  an  infant,  and  the  court 
held  that  dower  was  demandable  of  the  heir,  though  he  was 
under  the  age  of  14,  and  that  the  not  affigning  of  dower, 
though  the  infant  did  not  refufe  to  do  it,  but  was  prevented 
by  his  guardian,  was  a refufal  in  law  fufficient  to  inlitle  the 
plaintiff  to  damages. 

Detinue  of  charters  of  the  fame  land  is  a good  plea  in  delay 
of  dower,  and  if  fhe  deny  the  detainer,  and  that  be  found 
againft  her,  fhe  fhall  lofe  her  dower. 

He  that  pleads  detainment  of  charters  ought  to  alledge  what, 
and  likewife  plead  that  he  has  been  always  ready  to  render 
dower,  and  yet  is,  if  the  defendant  would  deliver  the  charters  ; 
therefore  it  cannot  be  pleaded  after  imparlance. 
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The  tenant  pleaded  that  the  demandant  detained  certain 
charters,  and  if  file  will  render,  then  ready  to  render 
dower,  £5r.  the  demandant  produced  the  deed,  and  prayed 
dower,  and  the  deed  was  read,  fo  that  the  cuurt  perceived  it 
was  the  fame  deed  by  which  the  demandant  recovered. 

But  if  a wife  be  with  child,  the  heir  for  the  time  being 
cannot  plead  detinue  of  charters,  for  fhe  may  keep  them  for 
the  infant. 

If  the  defendant  plead  ne  anques  ftifu  que  dswer^  fhe  may  give 
in  evidence  a releafe  'o  her  hufband,  or  a furrender  to  him  by 
one  who  was  feifed  as  jointenant  with  him.  So  if  the  demand 
be  of  an  aJvowfon  or  rent  charge,  fhe  may  give  a grant  of  the 
rent  or  advowfon  in  evidence,  and  that  her  hufband  died  the 
d ly  before  payment  or  prefentmeiit. 

Father  tenant  for  life,  remainder  to  his  Ton  in  tail,  remain- 
der to  the  father  in  fee,  father  and  Ton  were  hanged  out  of 
the  fame  cart  for  felony.  The  father’s  widow  brought  a writ 
of  dower,  and  upon  the  iffue  ne  uvqucs  fiijie,  upon  proving  by 
witnefies  that  the  father  moved  bis  feet  after  the  death  of  the 
fon,  fhe  recovered.  - 

If  the  tenant  plead  m unqim  accsuple  in  leial  mairimonie,  it 
fhall  not  be  tried  by  a jury,  but  a writ  fhall  ilTue  to  the  bifhop 
to  certify  it,  . 

The  defendants  having  pleaded  ne  unqua  acceuple^  the  plain- 
tiff replied  a fentence  of  the  ecclefialHcal  court  in  a caufe  of  di- 
vorce brought  by  Sir  tV.  W.  again fi  her,  charging  that  fhe  was 
his  wife,  and  had  committed  adultery  with  "J.  R.  to  which  file 
pleaded,  that  fhe  was  the  lawful  wife  of  the  laid  ‘J.  R.  and  not 
of  the  faid  Sir  IV,  IV.  and  that  afterwards  “J.  R.  died,  and  the 
caufe  coming  on  to  be  heard,  the  judge  did  declare  that  the 
plaintiff  had  been  the  wife,  and  was  then  the  widow  of  the 
faid  y.  R.  and  prayed  judgment  whether  the  defendants  were 
not  efiopped  to  plead  ne  unquei  accsuple.  The  court  held  it  no 
efioppel,  as  the  bifhop’s  certificate  in  an  action  between  tlie 
plaintiff  and  other  derendants  would  have  been. 

If  ilTue  be  taken  upon  the  life  or  death  of  the  baron,  it  fhall 
not  be  tried  by  a jury,  but  by  the  court,  and  a day  fhall  be 
given  to  the  parties  to  produce  their  witnefies,  and  prefump- 
tive  evidence  will  be  fufficient;  but  quare,  whether  if  it  be 
found  againft  the  tenant,  it  will  be  peremptory,  or  vvhether 
he  fhall  not  plead  to  the  right  of  dower, 
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By  16  ^ 17  Car,  2.  c.  8.  Execution  fliall  notbeflaidl  by 
v/rit  of  error  upon  any  judgment  after  verdicS,  unlefs  the  plaiq- 
tilT  become  bound  to  pay  damages  and  coifs  in  cafe  the  judg- 
ment be  aiErmed,  or  the  plaintiff  difcontinue,  or  be  noiifuit- 
ed  ; and  a writ  flull  iflue  to  enquire  of  mefne  profits  and  da- 
mages by  waftc  done  after  the  firft  judgment. 

Note;  If  the  judgment  ba  affirmed  In  dam.  proc.  and  cods 
given,  the  defendant  rnay  bring  an  action  on  the  recognizance 
for  fuch  cofts,  without  fuing  out  a writ  of  enquiry. 
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E5  Y the  ftatute  of  Ghucsjler^  the  plaintiff  in  an  a^Efion  of 
^ waffe  is  to  recover  the  thing  wafted,  and  treble  damages. 
If  a Icafe  be  made  excepting  the  wood  and  timber,  an  ac- 
tion of  wafte  will  not  lie  agalnft  the  leffeefor  cutting  it  down, 
bccaufe  not  demifed. 

If  a termor  affign  his  term  except  the  trees,  and  after  the 
trees  are  cut  down,  wafte  will  lie  againft  the  affignee,  for  the 
exception  was  void  j but  if  tenant  for  life  make  a leafe  I'pr 
years,  he  may  except  the  trees,  becaufe  he  ftill  remains  tenant 
and  is  chargeable  in  wafte. 

The  plaintift'  declared  that  being  feifed  in  fee  of  a farm  call- 
ed Strode' s farm,  he  leafed  the  faid  farm  to  the  defendant  for 
qg  years,  and  that  the  defendant  did  wafte  in  the  farm,  to 
wir,  in  cutting  down  200  oaks  in  a clofe  called  TVehb'%  clofe, 
parcel  of  ihe  faid  farm  ; and  on  demurrer  it  was  holden  cer- 
tain enough,  for  the  declaration  follows  the  leafe,  and  the 
wafte  is  affigned  in  a particular  place  alledged  tote  parcel  of 
the  demifed  premifes. 

If  the  defendant  plead  nul  wajle  fah^  and  iffue  is  taken  there- 
upon, the  plaintiff'  muff  prove  his  title  as  laid  in  the  declara- 
tion, for  it  is  not  admitted  by  the  plea.  The  plain  tiff’ mu  ft  like- 
wife  prove  the  kind  of  wafte  laid  in  his  declaration  ; and  there- 
fore ifhe  alledge  wafte  in  cutring  trees,  and  the  jury  find  that 
he  flubbed  the.Ti  and  did  not  cut  them,  it  is  variance. 

Where- 
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Vv'here-ever  the  plaintilF  H to  recover  per  vifum  juratorurnt  Co.L,  ijSijj, 
there  ought  to  be  fix  of  the  jury  that  have  had  the  view ; 
therefore  it  feems  a good  exception  for  the  defendant  at  the 
trial,  that  there  are  not  fix  viewers  appear.  , 

The  defendant,  upon  the  general  iflue  nul  wdfie  fait,  may  Co.  l..  aSji 
give  in  evidence  any  thing  which  proves  it  no  wafte;  as  that 
it  was  by  tempefi,  i^c.  but  not  that  it  was  for  repairs,  or  that 
the  plaintiiF  gave  him  leave  to  cut,  or  that  he  had  repaired  be- 
fore the  action  brought.  Neither  will  it  be  any  defence  that  ^ H3» 

a ftranger  did  it,  for  if  the  plaintift  fiiould  not  have  his  a£tion 
oF  wafte,  he  would  be  without  remedy  j and  the  defendant 
tuay  bring  trefpafs  againft  the  ftraiiger,  and  recover  his  da- 
mages. Eut  it  would  be  a good  plea  to  fay  that  the  plaintiff  50  H.  4.  z. 
himfelf  did  it. 

If  wafte  be  alligned  in  three  houfes,  two  gardens,  Esfc.  the  er.Car.4 14.45*. 
jury  ought  to  find  damages  feverally  for  every  of  them,  for  if  it 
be  but  of  fmall  value  for  any  of  them,  the  court  will  not  ad- 
judge it  wafte  as  to  that  part ; but  if  the  jury  give  entire  da- 
mages, it  fhall  not  be  intended  that  there  were  petit  damages 
in  any,  and  therefore  the  verdidl  will  be  good. 

If  the  plaintiff  have  judgment  by  nihil  dicil,  and  a writ  of  Wmchi 
enquiry  iflue,  the  jury  (hall  enquire  of  the  damages,  but  not 
of  the  place  wafted,  for  that  is  confeffed.  But  after  a reeovery  Go. L, 3 55; 3 561 
by  default  there  goes  out  a writ  to  enquire  de  vajio  faSlo,  et 
quod 'uafium  prediS^  A.  (the  defendant) yff//,  fo as  the  defend- 
ant may  give  evidence,  and  the  jury  find  that  no  wafte  was 
done,  or  if  they  find  damages  only  to  a fmall  fum,  the  plaintiff  sr.  Wafte,  <jti, 
ihall  not  have  judgment. 


C H A P T E R VII. 

Of  Writs  of  Aflize. 

"T  T B.  I T S of  aflize  are  of  two  forts,  novel  difeijifi  and 
▼ V 7!iort  de  anceflor ; the  firft  procefs  is  an  original  out  of 
chancery  dire<fted  to  the  fheriff,  commanding  him  to  return  a 
jury,  who  are  called  recognitors  of  the  aflize ; they  are  to  be 
taken  in  K B,  or  C.  B.  for  the  county  in  which  they  fir,  and 
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for  all  others  in  their  proper  counties,  but  to  be  adjourned  for 
difficulty  into  C.  B.  The  tenant  is  to  appear  and  plead  in- 
ftantly  (unlefs  the  court  will  allow  him  an  imparlance)  on  the 
fame  day  the  writ  is  returnable,  for  the  demandant  is  to  count 
Immediately  ; and  therefore  if  he  be  not  ready  he  fhall  be  non- 
fuited,  but  he  may  bring  a new  affize.  And  note;  If  the  de- 
fendant plead  in  abatement,  he  muft  plead  over  in  bar  at  the 
fame  time  ; and  if  there  be  feveral  defendants,  and  any  of 
them  do  not  appear  the  firft  day,  it  fliall  be  taken  by  default 
againfl  them. 

Though  the  affize  be  awarded  by  default,  yet  the  tenant 
may  give  evidence,  and  the  jurors  find  for  him,  but  he  cannot 
plead  in  abatement  or  bar  of  the  affize,  nor  challenge. 

An  affize  of  ttsvel  dijfeifm  muft  be  founded  upon  a feilin  in 
him  who  brings  the  writ,  and  therefore  this  writ  is  rarely  ufed 
now-a  days  for  any  thing  befide  the  recovery  of  an  office.  It 
will  lie  as  well  for  an  office  for  life  as  in  fee,  though  the  11a- 
tute  oi  Wejlmhifter  2.  f.  25.  mentions  only  offices  in  fee,  but 
that  ftatute  is  made  in  affirmance  of  the  common  law.  The 
ftatute  with  the  reading  upon  it  in  2 Ay?,  and  Finer' s Mr.  tif. 
Ajfize  (A.  2.)  is  worth  confulting,  but  it  being  a fuit  not 
much  in  ufe,  I fhall  not  tranferibe  their  learning. 

The  plaint  need  not  be  fo  certain  (where  it  is  for  land)  as 
in  other  writs,  becaufc  the  judgment  is  to  recover  per  vijtmre- 
csgnitoriim^  therefore  if  it  be  fo  certain  that  the  recognitors 
may  put  the  demandant  into  pofleffion,  it  is  fufficient,  But 
the  plaintiff  mull:  prove  his  title  precifely  as  laid. 

If  the  affize  be  brought  for  an  ancient  office;  the  demandant 
need  not  (hew  what  fee  or  profit  is  belonging  to  it,  for  it  lliall 
be  intended  there  is  fome;  but  for  an  office  newly  created  he 
muft  fliew  what  fee  or  profit  is  granted  for  the  execution  of 
it,  for  no  affize  lies  for  an  office  without  fee  or  profit. 

An  affize  of  novel  dij^eijm  muft  be  founded  on  an  adlual  fel- 
fin  : And  therefore  in  an  affize  for  the  office  of  ferjeant  at 
mace  of  the  houfe  of  commons,  where  to  prove  the  fcifin,  he 
proved  that  he  went  to  the  houfe  and  demanded  his  place,  but 
received  no  fees,  but  that  tn  an  a<51ion  on  the  cafe  for  this  dif- 
turbance  he  recovered  300  /.  damage ; it  was  holdcn  not  to 
be  fufficient  proof  of  feifin,  and  the  plaintiff  was  nonfuited* 
But  in  a new  allizc,  the  plaintiff  giving  in  evidence,  that  one 
committed  by  the  houfe  to  the  defendant,  compounded  with 
4 the 
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the  plaintiff  for  the  fees  (though  the  defendant  was  in  poflef- 
fion  both  before  and  after)  it  was  holden  to  be  a good  feifin  : 
It  was  slfo  proved  that  the  plaintiff  in  the  lobby  laid  his 
hands  upon  the  mace  then  in  the  defendant’s  hands,  and 
would  hav^e  taken  it,  but  the  defendant  hindered  him  j and 
this  was  holden  good  evidence  of  feifin  and  difleifin,  and  the 
demandant  had  a verdl^l;. 

In  an  alfize  for  eft  overs  to  a houfe,  upon  ilTue  mil  Urt^  nul 
dljfeifint  the  defendant  may  give  in  evidence,  that  the  houfe  is 
fallen  down.  So  in  an  afiize  for  land,  he  may  upon  the  gene- 
ral iffue  give  in  evidence  a leafe  of  the  land  made  to  him  be- 
fore the  diffeifin,  but  not  a releafe  after. 


CHAPTER  VUL 

Of  ^ia7'€  Impedit, 

\ ^JJARE  IMPEDIT  \%  a poffeffory  aftion,  for 
which  reafon  the  plaintiff  muft  fhew  an  aiStual  feifin, 
which  in  general  muft  be  by  alledging  a prefentation  in  him- 
felf,  or  in  feme  perfon  under  whom  he  claims  ; though  there 
may  be  cafes  in  which  that  is  not  neceffary,  as  where  a man 
recovers  in  a writ  of  right  of  advowfon,  and  has  execution. 
So  where  it  is  a new  created  advowfon  to  which  there  has 
been  no  prefentment.  And  where  a prefentation  is  neceifary 
to  be  fhewn,  that  of  a grantee  of  the  next  avoidance,  or  of  a 
tenant  at  will,  is  a fufficient  title  for  the  patron  in  fee  to  have 
this  writ.  However,  this  defeft  of  not  fetting  out  a prefent- 
ment will  be  aided  by  a verdt£i:,  where  it  was  neceflary  for 
the  plaintiff  to  prove  it  in  order  to  prove  the  iffue  ; for  it  is 
not  a defeft  of  title,  but  a tide  defei9:ively  fet  out. 

By  IVeJiminfter  2.  iT.  5.  If  a Arranger  ufurp  upon  an  infant 
claiming  by  defeent,  or  upon  tenant  for  life,  by  the  curtefy, 
in  dower,  in  tail,  or  upon  tenant  for  years  by  demife  of  the 
aaceftor,  the  heirfliall  not  be  put  to  his  writ  of  right,  but  on 
the  next  avoidance  may  prefent,  or  if  he  be  difturbed  bring  his 
quar£  impedit,  in  which  he  muft  lay  the  laft  prefentation  in  his 
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anceQor,  and  fklp  over  the  ufurpation,  for  by  the  Hatute  that 
is  to  be  counted  as  none  to  this  purpofe  ; but  if  one  ufurp  on 
an  inf-;ntheir  who  comes  of  age  within  fix  months,  if  the 
heir  remove  not  the  incumbent  by  iuit,  he  is  out  of  the  fta- 
Fiu.  Qj^Imp.67.  tute.  The  infant  in  fuch  cafe  cannot  grant  the  advowfon, 
becaufe  he  has  but  a right ; for  in  this  point  the  flatute  has 
made  no  change,  but  has  left  the  pofleflion  with  the  ufurper, 
only  has  given  the  ufurpee  a readier  a£Hon. 

By  the  y An.  c,  18.  It  is  enacted,  T hat  no  ufurpation  upon 
any  avoidance  in  any  church,  tsfe.  fhall  difplace  the  eflate  or 
intereft  of  any  peiTon,  but  he  may  prefent,  or  maintain  his 
quare  mpedit  upon  the  next  or  any  other  avoidance  (if  dif- 
lurbed)  notwithftanding  fuch  ufurpation.  And  if  coparceners, 
joiiitenants  or  tenants  in  common,  make  partition  to  prefent 
by  turns,  each  ftialJ  be  adjudged  to  be  feifed  of  his  feparate 
part  to  prefent  in  his  turn. 

If  the  iflue  be  found  for  the  plaintiff,  the  jury  are  toenquirc, 
firft,  whether  the  church  be  full ; fecondly,  upon  whofc  pre- 
fentment  j thirdly,  how  long  finceit  was  void  5 fourthly,  the 
yearly  value  j which  being  found,  damages  are  to  be  given  ac- 
cording to  fVeflmln.  2,  c.  5.  before  which  no  damages  were 
allowed  ; but  by  that  flatute.  If  fix  months  pafs  by  the  dif- 
turbance  of  any,  fo  that  the  bifliop  do  confer  to  the  church, 
and  the  very  patron  lofeth  his  prefentatlon  for  that  time,  da- 
mages lhall  be  awarded  to  two  years  value  of  the  church,  and 
if  fix  months  be  not  pafl'ed,  but  the  prefentment  be  deraign- 
ed  within  the  faid  time,  then  damages  lhall  be  awarded  to  the 
half  vear^s  value  of  the  church. 

j Lsv.  59i  Note  j The  plaintiff  fhall  recovef  no  damages  where  the 

q,  Init.  36a.  church  remains  void,  and  if  the  jury  tax  damages,  a remittitur 
de  damnh  muft  be  entered.  The  damages  are  to  be  recovered 
againll  the  difturber,  and  therefore  if  the  incumbent  counter- 
plead the  title  of  the  plaintiff  as  well  as  the  patron,  the  plain- 
tiff fhall  recover  the  value  as  well  againft  him  as  againft  the 
patron.  But  no  damages  fhall  be  recovered  againft  the  bi- 
fbop,  where  he  claims  only  as  ordinary.  The  king  is  not 
§ C<>.  5z.  within  the  ftatute,  becaufc  by  his  prerogative  he  cannot  lofe 
his  prefentatlon. 

By  Wtjiminjier  2.  c.  30.  The  judge  of  nifi prius  has  power 
to  give  judgment  immediately  j yet  if  he  do  not,  upon  the  rc- 
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tiirn  of  the  papea  judgment  may  be  given  by  the  court  to 
which  the  return  is  made. 

If  a retainer  as  chaplain  to  a perfon  of  qualify  be  nereflary  Lit.  Rep.  i. 
to  be  proved,  evidence  of  a copy  of  the  retainer  entered  in  the 
-court  of  faculties  is  not  good,  but  the  oath  of  any  perfon  who 
has  feen  the  retainer  under  the  hand  and  feal  of  the  perfon  of 
quality,  is  good. 

If  the  ordinary  be  not  named,  he  may  prefent  by  lapfe,  if  the  Cr.  J.  95^ 
fix  months  \ncnv pendente  brevti  but  being  named  he  cannot 
take  advantage  of  any  lapfe  ; and  as  he  is  bound,  fo  the  me- 
tropolitan and  the  king  are  bound. 

The  rule,  that  when  the  biftiop  is  named  in  the  ftidre  im-  Hob.  aoi^ 
pedit^  he  fliall  not  prefent  by  lapfe,  is  to  be  underftood  with 
fbme  reftriciion,  1.  e.  that  ther6  has  been  an  a<3ual  difturb- 
ance  before  the  aiSion  brought,  for  elfe  the  bilhop  fhall  not' 
be  oufted  of  his  right  of  prefen  ration  by  lapfe. 

The  courfe  to  ftop  ftrangers  from  prefenting^^M.£/f»f^  brew,  Cr.  J.  93. 
is  to  fue  a ne  admtUas  to  the  bifhop,  and  if  the  bifhop  then  ad- 
mit the  clerk  of  any  other  hanging  the  fuitj  and  the  piaintifF 
recover,  he  fhall  have  a q,  incuTHbravity  and  thereby  remove 
fuch  perfon  fo  admitted,  and  put  him  to  his  q.  impedit.  But 
if  he  fue  not  a ne  admittas,  if  the  incumbent  of  a ftranger 
come  in  by  good  i\t\e pendente  breviy  he  fliall  bar  him  m a ftu 
fa,  and  fliall  hold  it,  and  therefore,  if  the  jury  find  the  church 
full  by  the  prefentment  of  a ftranger,  a writ  fliall  not  be  award- 
ed to  remove  the  incumbent  withoat  zfcLfa,  firfl:  fued  out. 

By  the  21  H.  8.  e.  I'^-f  9-  If  any  perfon  having  one  be- 
nefice with  cure  of  fouls,  of  the  yearly  value  of  S /.  accept  and 
take  any  oilier  with  cure  of  fouls,  and  be  inftitu'ed  and  induiSl- 
ed  in  pofl'eflion  of  the  fame,  the  firfl  benefice  fliall  be  adjudg- 
ed to  be  void. 

By  the  inftitution  to  the  fecond  benefice,  the  firfl:  is  void  by 
the  ecclefiaftical  law,  and  therefore  the  patron  may  take  no- 
tice and  prefent,  yet  no  lapfe  will  incur  without  notice  until 
fix  months  after  indudlion,  and  that  only  in  cafes  within  the 
flatute. 

By  13  El.  c.  12.  No  title  to  prefent  by  lapfe  fiialj  accrue  up- 
on any  deprivation,  but  after  fix  months  after  notice  of  fuch 
deprivation  given  by  the  ordinary  to  the  patron.  The  law  is 
the  fame  upon  a refignation  : but  in  cafe  of  death  no  notice 
is  neceflary. 
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Note;  Xhe  computation  is  to  be  according  to  the  calendat 
and  not  the  lunar  months,  and  the  day  the  church  became 
void  is  to  be  taken  into  account. 

Where  the  inftitulion  takes  no  notice  of  whofe  prefenta- 
tion,  it  has  been  faid  that  the  party  may  give  evidence  of  ge- 
neral reputation ; for  a prefentation  may  be  by  parol,  and 
what  commences  by  parol  may  be  tranfmitted  to  pofterity  by 
parol,  and  that  creates  a reputation  ; yet  as  it  is  a fingle  fait 
which  is  not  the  fubjed:  of  notoriety,  fuch  evidence  feems  to 
be  mere  hearfay  ; and  it  differs  from  the  cafe  of  proving  d 
marriage,  for  there  the  reputation  arifes  from  the  cohabita- 
tion ; fo  of  the  retainer  of  a chaplain,  from  his  aCling  as  fuch  j 
fo  of  filiation, 

By  12  Ann.  c.  14;.  Papiilsare  difabled  to  prefent  to  any  be- 
nefice, and  the  fight  of  prefentation  is  given  to  the  univerfi- 
ties  ; and  the  fiatute  enafls,  that  where  any  quare  impedii  is 
brought  cither  by  or  againft  the  univerfity,  the  court  may 
Upon  motion  make  a rule,  requiring  fatisfd(5dion  upon  theoath 
of  fuch  patron  and  his  clerk  (who  flaall  conteft  the  right  of 
the  univerfity)  by  examination  in  open  court,  or  by  commif- 
fion,  or  by  affidavit,  hi  order  to  difcover  any  feciet  truft  or 
fraud  relating  to  the  prefentation  in  queftion  ; and  if  it  ap- 
pear that  the  patron  is  a truftee,  he  Puall  difcover  for  whom, 
and  the  court  may  order  the  qui  truji  to  appear  and 

make  the  declaration,  ts’e. 

By  3 H.  c,  10.  If  the  def-ndant  bring  a writ  of  error# 
and  judgment  be  affirmed,  the  plaintiff  fhall  recover  his  colls 
and  damages  for  his  wrongful  delay. 

By  virtue  of  this  ftatute,  the  court  of  ^fttri^have,  up- 
on a writ  of  error,  awarded  damages  according  to  the  value 
of  the  church  found  by  the  verdi£t : But  as  the  real  damages 
which  the  plaintiff  fullains,  is  only  the  being  kept  out  of  the 
half  year’s  value,  the  legal  interefl  on  that  feems  to  be  all  k® 
is  entitled  to* 
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Of  Actions  founded  upon  Contrails. 

INTRODUCTION* 

MU  T U A Tj  commerce  attd  intercourfe  Is  of  the  very 
eflence  of  fociety;  but  if  there  were  no  method  of 
compelling  the  faithlefs  to  keep  their  engagements,  felf-inte- 
reft  is  fo  prevalent,  that  very  few  would  be  adhered  to,  and 
confequently  very  few  made.  Thus  the  chief  advantage  of 
fociety  would  entirely  fail,  unlefs  its  laws  were  fo  framed  as 
to  bind  its  members  to  a ftrift  performance  of  their  contraflsj 
by  compelling  them  to  make  an  adequate  fatisfadUon  for  the 
breach  of  them. 

Hence  fprings  a new  let  of  ^flions  very  different  from 
thofe  treated  of  in  the  fir  ft  part  of  this  work,  and  they  are  ae*» 
tions  founded  upon  contract:  Such  are  actions  of 

I.  Account, 
a.  Affumpfit, 

3.  Covenant. 

4.  Debt, 
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CHAPTER  I. 

Of  Adlions  of  Account. 

The  a£iion  of  account  is  of  late  years  but  rarely  ufetlf 
therefore  I fhall  fay  very  little  upofi  it.  At  common 
law  it  lay  only  againft  a guardian  in  focage,  bailiff  or  receiver, 
and  in  favour  of  trade  between  merchants.  The  1 3 Ed.  3.  r, 
23-  gave  it  to  the  executors  of  a merchant ; the  25  Ed.  3.05. 
to  the  executors  of  executors,  and  31  Ed.  3.  r.  ii.  toadmini- 
ftrators.  And  now  by  the  3 4.  Ann.  c.  16.  it  maybe 

brought  againft  the  executors  and  adminiftrators  of  every 
guardian,  bailiff  and  receiver,  and  by  one  jointenant,  tenant 
in  common,  his  executors  and  adminiftrators  againft  the 
other,  as  bailiff  for  receiving  more  than  his  fhare,  and  againft 
their  executors  and  adminiftrators.  ’ 

If  the  plaintiff  in  liis  declafatfon  fay  not  by  whofe  hands,  If 
the  defendant  demur  fpecially  he  will  have  judgment;  for  if  it 
were  by  the  hands  of  the  plaintiff,  the  defendant  may  wage 
his  law,  alitsr  if  it  were  by  another’s  hands. — It  feems  this 
muft  be  underftood  of  cafes  where  the  defendant  is  charged 
as  receiver  only  ; for  if  he  be  charged  as  bailiff,  it  is  not  ne- 
cefiary  to  fhew  by  whofe  hands. 

In  account  againft  one  as  receiver  by  the  hands  of  A.  a re- 
ceipt by  his  hands  ought  to  be  proved.  But  if  he  prove  that 
A.  direcled  the  defendant  to  borrow  of  another  to  pay  the 
plaintiff,  and  that  the  defendant  borrowed  the  money  accord- 
ingly,  that  is  fufficient. 

If  the  defendant  plead  ne  unques  receiver^  he  cannot  give  a 
releafe  in  evidence,  neither  can  he  give  in  evidence  bailment 
to  deliver  to  B.  and  that  he  has  delivered  accordingly:  fof 
though  this  fpecial  matter  prov'e  be  is  not  accountable,  yet  as 
upon  the  delivery  he  was  accountable  conditionally,  {viz.  if 
he  did  not  deliver  over)  it  does  not  prove  the  pka;  but  if  the 
defendant  plead  he  accounted  before  R.  and  IK  evidence  that 
he  accounted  before  R.  only  is  fuiHcient,  becaufe  the  account 
is  the  Aibftance. 

In  the  adlion  of  account  there  are  two  judgments;  the  firft 
is  quod tsm^uicli  after  which  the  court  aftigns  auditors,  before 

whom 
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whom  nothing  (hall  be  allowed  as  a good  dlfcharge,  which 
might  have  been  pleaded  to  the  atElion. 

If  the  defendant  plead  any  matter  in  difcharge  before  the 
auditors,  which  is  denied  by  the  piaintifF,  fo  that  the  parties 
are  at  ifltie,  the  auditors  muft  certify  the  record  to  the  court, 
who  will  thereupon  award  a ve.  fa  to  try  it^  and  if  on  fuch 
trial  the  plaintiff  malcc  default,  he  fhalt  be  nonfuited,  but  af- 
ter that  he  may  bring  a fci  fa.  upon  the  firft  judgment. 

Note  ; The  defendant  cannot  in  this  adfion  pay  money  into  Per  Wllle*  Cb, 
court,  as  he  may  in  ajfumpfit. 


CHAPTER  If, 


Of  JJfumpJit, 


Cr.  J.  206* 
1 R.  A.  S. 
Hut.  35, 


OF  all  a6Iions  founded  upon  contratSI,  none  Is  in  more 
general  ufe  than  the  adtion  of  ajfumpfit,  which  is  found- 
ed upon  a contraiSI  either  exprefled,  or  implied  by  law,  and 
gives  the  party  damages  in  proportion  to  the  lofs  he  has  fuT 
tained  by  the  violation  of  the  conir^df. 

There  are  two  forts  pf  ajfumpfu.  Firft,  a general  IndeUta- 
tus  ajfumpfit.  Secondly,  a fpecial  ajjumpfit. 

Indebitatus  ajfumpft  vi\\\  not  lie  where  the  debt  is  due  by  ^ 

fpecialty,  for  in  fuch  cafe  the  fpecialty  ought  to  be  declared  / /• 

upon  j therefore  it  is  always  neceffary  in  this  action  to  fliew 

for  what  paufe  the  debt  grew  due  j and  in  cafe  it  be  not  /hew-  ^ 

cd,  it  will  be  fufticient  reafon  to  arreft  judgment,  or  to  revcrfe  flUc^ 
it  upon  a writ  of  error. 

The  general  caufes  for  which  this  aiftion  may  be  brought, 
are  either,  firft,  for  money  lent.  Secondly,  for  money  laid 
out  and  expended.  Thirdly,  for  money  had  and  received  to 
the  plaintiff's  ufe.  Fourthly,  for  a fum  certain  {yi%.  10/.) 
for  goods  fold  and  delivered.  Fifthly,  for  goods  fold  quantum 
valebant.  Sixthly,  for  a fum  certain  for  work  and  labour. 

Seventhly,  a quantum  meruit  for  work  and  labour.  Eighthly, 
on  an  account  ftated. 
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And  the  plaintiff  ’s  proof  ought  to  tally  with  fome  of  the 
counts  in  the  declaration,  and  therefore  if  in  an  adion  for 
work  and  labour  and  money  lent,  the  evidence  were  that  there 
had  been  mutual  dealings  between  the  parties,  and  that  they 
had  come  to  an  account,  and  that  the  defendant  upon  the  ba- 
lance was  indebted  to  the  plainilfF,  [ex  gr.  5 /. ) and  had  pro- 
mifed  to  pay,  the  plaintiff  ought  to  be  nonfuited,  mileis  there 
were  like  wife  a count  upon  an  injimul  ($mpuiajfet. 

Note  \ till  within  theft  few  years  it  was  a general  received 
notion,  that  on  a count  upon  an  infiniul  camputejeti  'he  plain- 
tiff was  obliged  to  prove  the  exa£t  fum  laid : hut  this  Idea  is 


/ 


3^*  exploded,  and  the  plaintiff  may  now  recover  part  of  the 

^ . fum  laid  on  this  count,  as  well  as  on  any  other. 
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So  in  an  adlion  on  a policy  of  infurance,  though  the  plaintiff 
for  a total  lofs,  he  may  recover  for  a partial  lofs  only; 
though  this  fee  ms  to  have  been  hoi  den  otherwife  formerly. 

In  affimpfit  upon  an  account  ffated,  proof  that  the  defend- 
ant and  the  plaintiff’s  wife  reckoned  ttiat  the  defendant  hid 
borrowed  at  one  time  405.  at  another  time  40  j.  and  at  an- 
other time  4/.  and  that  this  came  to  8 /.  and  that  he  promifed 
to  pay  it,  is  good  evidence,  And  yet  in  futh  cafe  no  con- 
feffion  of  the  wife’s  would  be  allowed  to  be  given  in  evidence 
ipgainfi  the  hufband. 

Upon  an  inriebitatui  njfampjii  againff  feveral,  a joint  debtor 
contrail  muff  be  proved  j for  it  is  different  in  coiuiaiffs  from 
what  it  is  in  torts,  which  are  feveral,  and  in  which,  one  alone 
may  be  found  guilty. 

There  muff  be  either  an  exprefs  or  Implied  promife  ip 
found  this  aition  upon. 

A private  ait  of"  parliament  gave  power  to  cpm*Triiffioners  to 
divide  common  fields,  and  to  make  fueb  orders  and  regula- 
tions as  they  fhould  think  fit  i they  awarded  that  all  proprie- 

tors  of  land  allotted  to  tliem  which  had  been  ploughed  or 

* . J j: i_„j  \ n fj 


ifo  vjj  C B* 
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T _ manured,  fince  any  corn  bad  been  reaped,  fhould  pay  to  the 

9.  .perfon  who  had  manured  or  ploughed  it,  4 j,  an  acre.  Ge- 


neral 'mdsh,  e^impfit  lies  for  this. 

Watfouw.  Tur-  An  aiSion  was  brought  by  an  apothecary  agalnft  the  ovef- 

^ parlfh  for  the  cure  of  a pauper,  who  boarded  with 
7t  Cv  3.  her  fon  out  of  the  parifla,  under  an  agreement  made  with  hiffl 
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by  the  defendant  Turner,  who  was  the  only  aSing  overfeer 
of  the  parifh.  The  pauper  was  fuddenly  taken  ill,  and  her 
fon  called  in  the  plaintiff  who  had  attended  her  for  four 
months,  and  cured  her.  After  the  cure  Turner  was  applied 
to,  and  promifed  to  pay  the  plaintiff’s  bill.  It  was  held  that 
though  there  was  no  precedent  requeff  from  the  overfeers, 
yet  the  promife  was  good,  notwichftanding  the  ftatute  of 
frauds;  for  overfeers  are  under  a moral  obligation  to  provide 
for  the  poor, , idly.  That  as  Turner  was  the  ojily  acting  over- 
feer, the  other  was  bound  by  his  promife. 

If  the  defendant  be  under  an  obligation  from  ties  of  natural 
jufticc,  it  Implies  a debt,  and  gives  this  remedy  founded  upon 
equity,  qttafiex  contractu ; as  fuppofe  a recovery  on  a policy  on 
a fhip  prefumcd  loft,  which  afterward  appears  to  be  fafe.  But 
in  aj^umpfit  for  goods  fold,  if  the  evidence  be  that  tbe  defend- 
ant has  agreed  with  the  plaintiff’s  fervant  to  pay  him  half 
price,  which  the  fervant  is  to  have  to  bis  own  ufe,  this  will 
not  maintain  the  adlion,  for  here  artfes  no  contraft  to  the 
p’aintiff;  he  rnight  as  well  bring  afl'umpfit  againft  one  who 
fteals  his  goods.  But  where  a factor  to  one  beyond  fea  buys 
or  fe'ls  goods  fqr  the  perfon  to  whom  he  is  fadtor,  an  adtion 
will  lie  againft  or  for  him  in  his  own  name;  for  the  credit 
will  be  prefumed  to  be  given  to  him  in  the  hrft  cafe,  and  in 
the  laft  the  promife  will  be  prefumed  to  be  made  to  him,  apti 
the  rather  fo,  as  it  is  fo  much  for  the  benefit  of  trade. 

However,  a fadlor’s  faJe  does  by  the  general  rule  of  law 
create  a contradl  between  the  owner  and  buyer,  and  therefore 
if  a fadtor  fell  for  payment  at  a future  day,  if  the  owner  give 
notice  to  the  buyer  to  pay  him  and  not  the  factor,  the  buyer 
would  not  bejuftifiedin  afterwards  paying  the  failor.  Yet  per- 
haps under  Tome  particular  circumliances  thi>  rule  may  not 
take  place;  As  where  the  factor  fells  the  goods  at  his  own 
rifquc;  (/.  e,  is  anfwerablc  to  the  owner  for  the  price,  though 
it  be  never  paid)  for  in  fuch  cafe  he  is  the  debtor  to  the  own- 
er, and  not  the  buyer. 

The  defendant  was  nurfe  to  the  plaintiff’s  intejlate,  and  when 
he  died  went  off  with  the  money  he  had  about  him  ; and  per 
Parser  Ch.  Juft  an  adtion  will  w'cll  He  for  money  had  and 
received  to  the  plaintiff’s  ufe  ; for  (he  fdid)  he  would  prefume 
a fubfequent  agreement  to  make  a contradt  of  it ; and  the 
bringing  the  adtion  is  an  admiJiion  of  fuch  confent. — And  he 
faid,  he  knew  but  of  two  cafes  where  the  plaintiff  had  nut  fuch 
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election,  the  one  was  in  cafe  of  money  won  at  play,  and  the 
other  in  cafe  of  money  paid  by  a bankrupt  (though  on  valu- 
luable  con  fide  rat  ion)  after  the  a<5lof  bankruptcy  committed; 
in  either  of  which  cafes  the  action  mufl  be  trover,  for  you  can- 
not confirm  the  atS  in  part,  and  impeach  it  for  the  reft,  AnJ 
Lord  Hardwicke  (mentioning  this  cafe)  faid  he  always fo held 
it,  and  had  nonfuited  many  plaintift's  in  actions  of  ajfumpfil 
under  fuch  circuniftances. 

However,  where  goods  were  fold  under  an  execution  after 
an  acl  of  bankruptcy  committed,  the  affignees  recovered  the 
money  for  which  they  were  fold,  in  an  action  for  money  had 
and  received,  after  folemn  argument. 

The  defend  mt  levied  money  by  feizlng  and  felling  the  plain- 
tilFs  goods,  on  a juftice’s  warrant  founded  on  aconviftion; 
which  conviiftion  was  afterwards  quafhed  ; and  it  washolden 
that  an  aftlon  for  money  had  and  received  then  lay  for  the 
clear  money  produced  by  the  fale  of  the  goods 

On  a contrail  for  ftoclif,  the  party  who  has  the  difference 
in  h;s  hands,  is  receiver  of  fo  much  to  the  other*s  ufe. 

Where  money  is  paid,  and  the  thing  contracted  for  not  de- 
livered, It  is  money  received  to  his  ufe. 

In  ajfuntpjlt  fur  money  received  to  the  plaintiff’s  ufe,  proof 
that  a lamb  of  his  was  driven  to  London^  and  fold  there  by  the 
defendant,  will  be  fuificient,  unlefs  it  appear  to  have  been  fto- 
len,  for  then  trover  would  be  the  only  proper  action. 

AJJitmpfit  will  not  lie  for  money  had  and  received,  where  the, 
defendant  has  entred  into  articles  to  account,  for  then  the 
plaintiff  has  a remedy  of  an  higher  nature. 

If  a (her  iff  levy  money  upon  a^.  fa.  the  plaintiff  or  his  exe- 
cutors may  have  indebitatus  aAumpftt  tor  fo  much  money  re- 
ceived to  his  ufe. 

yj.  paid  B.  tool  for  a bill  of  exchange  on  a banker,  who 
broke  before  it  could  be  tendered,  and  he  was  allowed  to  recover 
back  the  money  in  an  action  for  money  received  lo  his  ufe. 

So  for  a legacy,  wheie  the  executor  owned  it  lay  ready  for 
the  plaintiff  whenever  he  would  call  for  it. 

Where  a man  pays  money  on  a mi  flake  in  an  account,  or 
where  one  pays  money  under  or  by  a mere  deceit,  he  may 
bring  indebitatus  ajfumpfit  for  the  money  ; but  where  one 
knowingly  pays  money  upon  an  illegal  confideration,  he  is 
particeps  crimims^  and  there  is  no  reafon  he  (lioutd  have  his  mo- 
r\ey  again,  for  he  parted  with  it  freely,  and  volenti  non  Jit  injuria. 
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In  fuch  cafe  melhr  eft  conditio  defendenih^  not  becaufe  the 
defendant  is  more  favoured,  but  becaul’e  the  plaintiff  muft  draw 
his  juftice  from  pure  fountains.  Therefore  though  if  A,  agree 
to  give  B.  money  for  doing  an  illegal  a»St,  as  if  a wager  be 
made  on  a boxing  match,  B cannot  (though  he  do  the  aft) 
recover  the  money  by  an  action  ; yet  if  the  money  be  paid,  A, 
cannot  recover  it  back  again. 

So  if  a debt  contrafted  during  infancy  be  paid,  or  if  money 
be  paid  which  was  fairly  won  at  play  ; But  where  the  plain- 
tiff has  paid  money  on  a conii’eration  not  performed,  {ex  gr^ 
of  transferring  flock  at  a day  certain)  he  may  either  affirm 
the  agreement  by  a fpeclal  afton  on  the  cafe  for  the  non-per- 
formance, or  difadirm  it  by  reifon  of  the  fraud,  and  bring  an 
aft  ion  for  money  had  and  received  ; in  which  cafe  the  jury 
ought  to  make  the  price  of  tie  flock  at  the  time  it  fhould 
have  been  delivered,  ifie  meafsie  of  the  damages.  However, 
he  could  not  in  fuch  action  rerover  more  than  the  money  he 
had  paid.  7'he  law  would  be  :he  fame  though  the  condition 
were  illegal,  for  not  being  petfjrmed,  the  defendant  is  under 
an  obligation  from  ties  of  natural  juflicc,  ro  repay  the  money: 
7*hcrefore  where  A.  gave  a cuftom  houfe  officer  money  to 
run  goods,  the  goods  being  ftized,  A^  recovered  his  money 
back  again. 

Where  the  plaintiff  having  pawned  plate  to  the  defendant 
for  20/.  at  the  end  of  three  ye;rs  came  to  redeem  it,  and  the 
defendant  infilling  to  have  to«  for  iiitercfl,  the  plaintiff  ten- 
dered 4/.  being  more  than  legal  interell,  which  the  defendant 
refufing,  and  infilling  on  the  10/.  the  plaintiff  paid  it  and  had 
his  goods,  and  brought  his  aft  on  for  the  furplus  beyond  legal 
intercfl  j on  a cafe  made,  the  court  held  that  the  aftion  well 
lay,  for  that  it  was  a pavme.it  by  compulfion  3 the  plaintiff 
might  have  fuch  on  immediate  want  of  his  goods,  that  an  ac- 
tion of  trover  would  not  do  his  bufmefs,  and  the  rule  volenti 
non  fit  injuria  holds  only  where  the  party  had  his  freedom  of 
«xcrcifing  his  will.  In  the  c&ie  of  Tomkins  2nd  Bernety  the  party 
had  not  paid  more  than  was  really  lent,  therefore  had  no  equity 
(o  have  his  money  repaid,  though  the  bond  which  he  gave  for 
it  had  been  avoided  by  another  obligor  pleading  the  flatute  of 
ufury  : But  if  a perftm  under  the  influence  of  his  creditor  pay 
more  than  legal  interell,  he  may  recover  it  back  } for  the  de- 
fendant is  under  a moral  tie  .to  teturn  it. 
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The  plaintiff’s  brother  being  a bankrupt,  an  agent  for  ona 
of  the  creditors  told  her  that  for  money  his  client  would  fign 
the  certificate;  She  gave  40/.  the  certificate  was  figned  ; fhs 
brought  ajfumpfit^  and  recovered. 

A.  took  put  adminiftration  to  B.  and  appointed  7.  S.  his  at- 
torney, who  received  money  and  paid  it  to  the  adminifirator; 
afterwards  a will  appearing,  the  executor  brought  an  rWitoaiai 
affufnpjit  again  ft  the  attorney  ; and  it  was  holden  by  Irtusr  Ch, 
Juft,  at  GmUkall^  th^t  the  authority  being  void,  it  was  a re- 
ceipt of  fo  much  money  for  the  ufe  of  the  plaintiF on  an  im- 
plied contra£t,  for  which  mdebiiatus  ajfumpfii  well  lies. 

Where  money  is  paid  in  purfuance  of  a void  authority,  in- 
debitatus affumpfit  will  lie,  as  whire  Sir  Richard  NnvdigaU  was 
decreed  by  the  high  commiffior  court  in  James  the  Second’s 
time,  to  pay  arrears  to  Davy,  vhorn  he  had  removed  from  a 
donative. 

But  where  a man  receives  miney  for  another  under  a pre- 
tence of  right,  (ex.  gr,  for  tithe)  the  court  wiJ]  not  fuffer  the 
principal’s  right  to  be  tried  in  fuch  an  action  againft  the  col- 
le<£lor,  if  the  defendant  can  fliew  the  leaft  colour  of  right  in 
his  principal:  As  (in  the  caft  put)  by  having  been  for  fome 
time  in  poilefiion. 

A as  agent  of  tF'.  received  tr.oney  for  quit- rents  due  to  /T, 
and  gave  a receipt  for  it  as  fuel : Then  an  action  for  money 
bad  and  received  was  brought  igainfl  A.  to  try  fF.’s  right  to 
the  quit- rents  ; and  it  was  hoJden  that  the  aclion  would  not 
lie  againft  him,  but  ought  to  lave  been  brought  againft  tK 
But  if  A.  had  had  notice  not  (0  pay  it  over  to  fF.  bepaule  it 
was  not  due,  and  then  he  had  paid  it  over,  the  a£Lion  would 
have  lain  againft  him. 

In  a^mpfit  ior  money  had  and  received  to  the  ufe  of  the 
plaintiff,  proof  that  the  defendant  was  a married  man,  and  pre- 
tending to  he  fingle  hqd  married  the  plaintiff,  and  made  a leafe 
pf  her  land  and  received  the  rent,  would  be  fufficieiu  to  main- 
tain the  adion.  For  though  the  defendant  not  having  a right 
to  receive,  the  tenants  v/ere  not  difpnarged  by  his  receipt,  ypt 
the  recovery  in  this  a£lion  will  difeharge  thero- 
The  cafe  of  Duticn  and  Paple  is  very  remarkable  to  fbew  bow 
far  the  law  goes  in  giving  this  aflion  to  the  party  interefted. 
There  the  plaintiff  declared,  thathis  wife’s  father  being  feifed  of 
land  now  defeended  to  the  defendant,  and  being  about  to  cut 
dovi'n  1000/.  worth  of  timber  for  his  daughter’s  portion,  th,e 
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dcfendant  promifed  the  father,  in  confideration  that  he  would 
forbear  to  fell  the  timber,  that  he  would  pay  the  plaintift'the 
daughter  looo/.  After  verdiil:  for  the  plaintiff  upon  tion  af- 
jum^fity  it  was  moved  in  arreft  of  judgment  that  the  aiStion 
would  not  lie  for  the  daughter,  but  ought  to  have  been  brought 
by  the  executors  of  the  father.  But  the  court  faid  it  might  have 
been  another  cafe,  if  the  money  had  been  to  be  paid  \o  a (Iran- 
. gcr.  but  It  is  a kind  of  debt  to  the  child  to  be  provided  for,  and 
therefore  affirmed  the  judgment.  Yet  in  the  cafe  of  Ptnes.nd 
Morris  where  the  fon  promifed  the  father,  that  in  confideration 
that  he  would  furrender  a copyhold  to  him,  that  he  would  pay 
a certain  fum  to  his  filler,  for  which  fhe  brought  the  a£lion, 
it  was  holdcn  that  it  would  lie  for  none  but  the  father  j and 
the  reafon  given  is,  that  whf'e  the  party  to  whom  the  promtfe 
is  to  be  performed,  is  not  concerned  in  the  meritorious  caule 
of  it,  he  cannot  bring  the  adlion.  And  therefore  where  the 
plaintiff  declared,  that  whereas  P.  was  indebted  to  the  plain- 
tiff and  defendants  in  two  feveral  Turns  of  money,  and  that  a 
lit  anger  was  iitdebted  to  P,,  the  defendants,  in  conlideratiotv 
tha.  P.  would  permit  them  to  fue  the  llranger  in  his  name, 
prcimifed  to  pay  the  fum  P.  owed  the  plaintiff,  and  alledged 
that  P.  permitted,  and  they  recovered  j after  verdi£l  for  the 
plaintiff  judgment  was  arrelled,  became  the  plaintiff  was  a 
mere  llranger  to  the  conlideration  j but  a cafe  being  then  cited 
of  a promife  made  to  a phvfician,  that  if  he  did  fuch  a cure  he 
would  give  fuch  a fum  of  money  to  himfeif,  and  another  to  his 
dau/hter,  in  which  it  was  refolved  the  daughter  might  bring 
an  ajjumpjit  for  the  money,  the  court  agreed  to  it,  and  faid  the 
jiearnels  of  the  relation  gave  the  daughter  the  benefit  of  the 
confideration  performed  by  her  father. 

And  perhaps  in  thefe  days  the  other  cafes  would  receive  a 
different  determination,  as  the  courts  have  been  more  liberal 
than  formerly  in  extending 'the  benefit  of  this  aciion. 

As  this  action  may  be  brought  upon  an  implied  promlle,  it 
wilt  be  proper  to  fee  how  far  and  in  w'hat  cafes  a hufband  is 
liable  on  his  wife’s  contraiSls  ; and  the  reafo;?  why  a huiband 
{hall  pay  debts  contra^led  by  his  wife,  is  upon  the  credit  the 
law  gives  her  by  implication  in  refpeiSl  of  cohabitation,  and  is 
like  credit  given  to  a fervant,  and  therefore  where  they  ptirt 
by  confent,  and  an  allowance  is  made  her,  it  is  prefumci 
that  Ihc  is  truAcd  on  her  own  credit,  and  her  hufband  is  difr 
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charged  ; therefore  where  the  plaintiff,  who  was  an  apothe^ 
Gary,  fued  the  defendant  who  lived  in  C3&jfA;//fr  for  phyfick- 
adminiflercd  to  his  wife  in  London^  who  had  been  parted  by 
confent  for  five  years,  and  on  reparation  articled  to  allow  her 
20/.  per  annum^  which  he  accordingly  did,  and  it  appeared 
that  the  plaintjffdid  not  know  her  to  be  a feme  covert  at  the 
time  when  the  medicines  were  given ; per  Hoh^  if  hufband 
and  wife  part  by  confent,  and  the  hufband  fecure  her  an  al- 
lowance, it  is  in  confideration  that  he  fhall  not  be  charged 
any  more  by  her,  and  a perfonal  knowledge  is  not  necefl’ary, 
fo  it  oe  publicly  known,  and  fuch  public  notification  need 
not  be  at  Lindmy  where  the  debt  was  contra6fed,  but  it  is  fuf- 
iicient  if  it  be  where  the  parties  lived,  Wz.  in  this  cafe  at  Chi- 
chefter ’y  bur  if  the  debt  were  contracted  in  fo  fhort  a time  af- 
ter the  agreement,  as  that  it  could  not  be  known  at  Landerij 
fhe  hufband  would  be  liable. 

But  if  the  hufband  turn  away  the  wife,  he  fends  credit  witl^ 
her  for  reafonable  cxpeiices;  to  which  purpofe  the  cafe  of  Bol- 
ton and  Preniicgy  M.  l8  G.  %.  B.  B is  very  ftrong  : The  de- 
feridant  and  his  wife  lodged  at  the  plaintiff  's  houfe,  who  was 
a milliner,  during  which  lime  fhe  furnifhed  the  wife  with 
many  things  without  the  privity  or  confent  of  her  hufband, 
which  however  he  paid  for,  but  forbade  the  plaintiff  to  truft 
bis  wife  any  more  ; About  twelve  months  after  the  defendant 
turned  his  wife  out  of  doors,  who  went  to  the  plaintiff^  and 
by  her  furnifited  with  apparel  fui table  to  her  degree } and 
for  this  debt  the  plaintiff  brought  theaCfion,  and  had  a verdiCf; 
and  upon  iiiotion  for  a new  trial  it  was  denied ; for  when  a 
man  turns  away  his  wife,  he  gives  her  a general  credit,  and 
the  prohibition  is  gone  and  fuperfeded.  But  if  the  wife  elope 
from  her  hufband,  he  fliall  not  be  liable  though  the  tradefmaii 
y/ho  trufts  her  has  no  nqcice  of  the  elopement. — It  is  fulfi- 
cient  for  the  hufband  to  give  general  notice  that  tradefmen, 
fhould  not  truft  his  wife.  Though  the  hufband  and  wife 
cohabit,  yet  he  may  forbid  any  particular  tradefman  to  truft 
her,  andfuch  prohibition  to  the  tradefman *s  fervantis  fufEcieiit, 
Where  an  ordinary  working  man  married  a woman  of  the 
like  condition,  and  after  cohabiution  for  fome  time  left  her, 
and  during  his  abfence  the  wife  worked ; an  aCfion  being 
brought  for  her  diet.  Lord  Ch.  Juft.  Uo/f  held,  that  the  nio* 
iipy  flic  earned  fhould  go  to  keep  her. 
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In  ana£tion  for  meat  found  and  provided  for  the  defend- 
ant, Lord  Raymend  he\d  that  theplaintilF coiild  not  give  evi- 
dence of  meat  found  for  the  defendant’s  wife  who  lived  fepa- 
tate  from  him,  but  the  plaintiff  agreeing  not  to  bring  ano- 
ther aiSHon.  he  left  it  to  the  jury. 

But  where  the  plaintiff  declared  that  the  defendant  was  in- 
debted for  meat,  fs'c.  found  by  the  plaintiff  at  the  defendant’s 
requeft ; and  on  evidence  it  appeared  to  be  found  for  the  de- 
fendant’s wife  at  his  requeft  in  his  abfence  ; upon  a cafe  re- 
ferved  it  was  holden,  that  a delivery  to  the  wife  at  the  buf- 
band’s  requeft,  is  in  law  a delivery  to  the  hufband  ; though  it 
Vras  faid  that  it  would  be  wrong  in  the  cafe  of  a third  perfon. 

Before  I quit  this  point  it  may  be  necellary  to  obfervc,  that  Manby  and 
even  cohabitation  is  only  evidence  of  an  aflent  of  the  huf- 
band, and  therefore  in  a fpecial  verdid  the  jury  ought  to  find 
the  aflent,  and  not  the  cohabitation.  So  they  ought  to  find 
the  goods  neceffary  and  convenient  for  the  hulband’s  eftate  as 
well  as  degree,  fora  high  degree  may  have  a low  eftate. 

The  plea  of  ne  tinques  acceuple  in  loyal  matr monte,  is  good  Norwood  akd 
only  in  dower  and  appeal;  and  if  pleaded  to  an  action  on 
the  cafe  for  a debt  contra6led  by  the  wife,  on  demurrer  the  G.  z.K.  B; 
plaintiff  will  have  judgment. 

Having  feen  how  far  the  hufband  is  liable  to  pay  the  wife’s 
debts,  it  may  not  be  improper  to  fliew  how  far  he  may  be  be- 
nefited by  her  contraifls,  and  he  is  intitled  to  whatever  (he 
earns  during  the  coverture,  and  therefore  he  alone  muft  bring 
ajfampftt  for  work  and  labour  done  by  his  wife,  the  promife 
ill  law  being  made  to  him ; but  if  there  be  an  cxprefs  pro- 
mife  to  her  they  may  join. 
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labour  during  cohabitation,  the  fecond  hufband  will  be  en- 
titled to  it,  as  fhe  will  be  efteemed  a fervant  to  him.  su.  1094. 

In  an  aftion  for  wages  earned  by  the  wife,  Lee  Ch,  Juft. 
refufed  to  let  the  wife’s  confeffion  of  a receipt  of  20/.  be  given  /Z . , Sod'. 
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tiff  had  judgment ; to  the  other  three  counts  he  pleaded  non 
cjfumpftt ; at  the  trial  the  plaintiff  would  have  refted  his  cafe 
tipon  the  count  for  money  lent,  and  oft'ered  the  note  in  evi- 
dence ; 
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dence  j but  Eyre  Ch.  Juft,  would  not  allow  it,  becaufe  that 
would  be  to  charge  the  defendant  twice  for  the  fame  note ; 
the  plaintiff  then  would  have  given  evidence  of  goods  fold 
and  delivered,  which  was  lilcewife  refufed,  it  Appearing  that 
the  note  was  given  for  the  fame  goods. 

■ However,  in  common  cafes  u^on  ajfu^npjil  for  money  lent^ 
the  plaintiff  may  give  a promiffory  note  from  the  defendant  in 
evidence,  for  the  3 ^5”  4 Am.  c.  g.  which  enables  the  plain- 
tiff to  declare  upon  the  note,  is  only  a concurrent  remedy. 

JJfumpfit  upon  a note  of  hand,  dated  the  loth  of  Sepiemberi 
payable  two  months  after  date,  the  memorandum  was  gene- 
ral of  Michaebnas  term ; and  upon  objeclion  taken  that  the 
fuit  was  commenced  before  the  caufe  of  a<£i:ion  accrued,  the 
■^^laintifF  was  nonfuited ; fed  quai-e,  for  in  PregeA&  cafe,  2 
Bid.  432.  on  3 trial  at  bar,  where  the  declaration  in  ejeiS- 
ment  laid  the  leafe  to  be  dated  after  the  ftrft  day  of  Michaelmas 
term,  and  the  declaration  was  of  the  faihe  term,  it  was 
holden  to  be  matter  of  evidence  when  the  bill  was  filed,  for 
if  the  bill  was  in  fadf  filed  after  the  day  of  the  fuppofed  leafe, 
all  is  well.  So  in  Dotfon  and  Bell,  2 Lev.  176,  in  trover,  the 
converfion  was  laid  to  be  on  the  firft  day  of  Eajier  term,  and 
the  declaration  was  of  the  fame  term  ; verdi6t  for  the  plain- 
tiff and  motion  in  arreft  of  judgment;  but  upon  making  it 
appear  that  the  bill  was  filed,  and  declaration  delivered  after 
the  firft  day  of  the  term,  judgment  was  entred  without  any 
amendment ; for  though  the  declaration  being  general  relates 
to  the  firft  day  of  the  term,  yet  the  bill  being  filed  at  a day  after; 
all  relates  to  the  filing  of  the  bill  by  the  courfe  of  the  court. 
So  in  Tailow  or  Cajile  v.  Bateman,  3 Lev.  13.  upon  like  mo- 
tion in  trover  the  court  faid,  it  was  well  enough  if  the  bill 
were  filed  after  the  caufe  of  aefion  accrued,  for  no  a^U^)^  can 
be  depending,  nor  declaration  delivered,  until  the  defendant  be 
in  in  cujlodia  marefc.  and  that  is  never  till  bill  filed,  and  it  was 
referred  to  the  fecondary  to  examine  when  the  bill  was  filed. 
Yet  in  Vetwbles  and  Daff'e,  in  an  a£tion  for  a malicious  profe- 
cution,  where  the  day  of  acquittal  was  laid  to  be  2dxsx  Michael- 
mas term  began,  and  the  memorandum  was  general  of  Michael- 
mas term  ; on  motion  the  judgment  was  arrefted ; but  there  it 
was  notfticwed  th.u  the  bill  was  filed  after  the  firft^day  of  the 
term. 

In  trover  the  declaration  was  of  term,  which  began 

Sih  April,  the  demand  was  the  9th  April,  but  the  plaintiff  prov- 
ing 
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ing  that  the  writ  was  not  taken  out  till  2d  May^  he  obtained 
a verdiei  ; and  on  a cafe  ftated  the  court  held  that  he  ;fhouId 
not  be  prevented  by  the  fiiSion  of  relation  from  fhewing  the 
real  truth  of  his  cafe. 

The  defendant  was  arrefled,  and  the  writ  returnable  be- 
fore the  caufe  ofa£tion  accrued,  but  the  declaration  was  fpe- 
cially  intitled  of  a day  in  term  robfequent  to  the  time  when 
the  caufe  of  action  accrued.  Per  Lord  Mansfield^  unlefs  the 
plaintiff  particularly  make  the  writ  the  commencement  of  hiS 
fuit,  it  is  only  to  be  confidered  as  prdcefs  to  bring  the  de- 
fendant into  couft ; and  the  record  being  fpecially  intitled  of 
a day  in  term,  that  muff  be  conlidered  as  the  day  on  which 
the  bill  was  filed,  and  the  time  of  the  commencement  of  the 
fuit.  So  the  plaintiff  had  a verdidl. 


G.  Hallj  f h 
1771. 


; ' 


At  common  law  it  was  holden  that  ajfumpjit  vfouXA  lie  for 
fept  on  an  exprefs  proraife,  but  not  upon  an  implied  pro- 
tnife,  and  fuch  exprefs  promife  mufi;  have  been  made  at  the 
fame  time  with  the  leafe. — But  now. 


2 Lev.  i 58? 


By  1 1 G.  2.  c.  ig.  Where  the  agreement  is  not  by  decd^ 
the  landlord  may  bring  cafe  for  the  ufe  and  occupation  j and 
if  in  evidence  any  parol  demife  or  any  agreement  (not  be- 
ing by  deed)  whereon  a certain  rent  is  referved,  do  appearj 
the  plaintiff  ftiall  not  therefore  be  nonfuiied,  but  may  make 
tife  thereof  as  an  evidence  of  the  /quantum  of  the  damages  to 
be  recovered.  And  by  the  fame  aft,  if  the  tenant  for  lifd 
die  before  or  on  the  day  on  which  any  rent  was  made  pay- 
able, upon  any  leafe  which  determined  on  the  death  of  fuch 
tenant  for  life,  his  executors  may  in  an  action  on  the  cafe 
recover  the  Vtfhole,  or  a proportion  of  fuch  rent,  according 
to  the  time  fuch  tenant  for  life  lived  of  thelaft  year,  or  quar- 
ter of  a year,  in  which  thefaid  rent  was  growing  due. 

An  executor  brought  an  aftion  for  rent  due  to  his  teffatbf  Str.  HjU 
in  his  life-time,  and  for  other  rent  due  in  his  own  time,  and 
there  was  another  count  on  a quantum  meruit  for  the  rent  of 
another  meffuage,  in  which  he  had  not  declared  as  fexecuton 
After  judgment  by  default  and  a writ  of  enquiry  executedj 
Upon  error  brought,  judgment  was  reverfed,  becaufe  the 
demands  Were  incompatible  \ but  perhaps  it  would  havebeeil 
helped  by  a verdift,  becaufe  for  rent  due  in  his  own  time  he 
need  not  declare  as  executor,  and  therefore  if  it  had  been 
tried,  the  judge  ought  not  to  have  permitted  him  to  prov^ 
rent  due  to  himfelf  in  his  own  right. 


1 


u 


139 


An  IntroduSHon  to  the  Lam 


licwls  ani 
Wallace.  H, 

G.  Si  Ki  B# 


Weaver  and 
Borrows,  Mic, 
liL  G*  i.  per 
Kaym* 


Mr,  Keck*'s 
Cafe  at  Oxon* 
3 744* 


Gordon 
Marun,  f 
302* 


Harris  v.  Oke, 
at  Windit'fter 
Jum*  Alla? 59* 


In  cafe  for  ufe  and  occupation  of  an  houfe  by  permiffion  of 
the  plaintiff  the  defendant  pleaded  ml  hai/uit  m tenmenih\ 
and  upon  demurrer  the  court  held  it  not  a good  plea,  as  it 
would  be  upon  a leafe  at  common  taw,  becaufc  there  an  in- 
tereft  is  fuppofed  to  have  pafled  from  the  ItfTor,  but  here  the 
court  muft  take  it  that  there  was  an  expre/s  promife,  and 
therefore  if  the  plaintiffhad  an  equitable  title,  or  no  title  at 
all,  yet  if  the  defendant  have  enjoyed  by  permiffion  of  the 
plaintiff,  it  is  fufficient,.  and  it  is  not  neceflary  for  the  plain- 
tiff to  fay  it  is  his  houfe,  any  more  than  in  aJJumpfU  for  goods 
fold,  to  fay  they  were  the  goods  of  the  plaintiff. 

If  a man  declare  upon  a fpecial  agreement,  and  likewife 
upon  a quantum  merutl^  and  at  the  trial  prove  a fpecial  agree- 
ment, but  different  from  what  is  laid,  he  cannot  recover  on 

V 

either  count,  not  on  the  Aril,  becaufe  of  the  variance,  npr 
on  the  fecond,  becaufe  there  was  a fpecial  agreement.  But 
if  he  prove  a fpecial  agreement  and  the  work  done,  but  not 
purfuant  to  fuch  agree  men  f,  he'ljjall  recover  upon  the  quati- 
tum  meruhy  for  otherwife  be  would  not  be  able  to  recover  at 
all  : As  if  in  a quantum  meruit  for  work  and  labour,  the 
plaintiff  proved  he  had  built  a houfe  for  the  defendant,  though 
the  defendant  fhould  afterward  prove  that  there  was  a fpecial 
agreement  about  the  building  of  it,  vi%.  That  it  fliould  be 
built  at  fuch  a time  and  in  fuch  a manner,  and  that  the 
plaintiff  had  not  performed  the  agreement,  yet  the  plaintiff 
would  recover  upon  the  quantum  meruit^  though  doubtlefs 
fuch  proof  on  the  part  of  the  defendant  might  be  proper  to 
lellen  the  quantu?n  of  the  damages.  And  perhaps  in  the  firft 
cafe  put,  the  plaintiff  ought  to  have  been  fuffered  to  recover, 
if  there  had  been  a count  on  an  indeiniatiis  alfumpfit : for 
though  an  indebitatus  ejj'umpftt  will  not  lie  upon  a fpecial 
agreement  till  the  terms  of  it  are  performed  j yet  when  that 
is  done  it  raifes  a duty,  for  which  a general  indebilatus  ajfump- 
Jil  will  lie. 

And  this  point  now  feems  to  be  fo  fettled  ; for  in  an  a£lion 
where  the  plaintiff  declared  on  a fpecial  agreement,  and  alfo  on 
a general  indebitatus  ajfumpjit^  the  plaintiff  failed  to  prove  his 
fpecial  count  j and  then  it  was  objoified  that  he  ought  not  to 
be  allowed  to  enter  into  proof  of  t.be  general  count : but  Lord 
Jldansfield  fuffered  him  to  go  into  fuch  proof ; and  the  next 
day  his  Lordfhip  declared  in  court,  that  h?had  afkedMr.Juftice 
fVilmst  (who  was  then  with  his  Lordfiiip  on  the  circuit)  hia 
% opinion 
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opinion  on  a cafe  of  this  kind,  which  happened  before  him 
at  Launcejlon  aflizes,  and  which  had  been  mentioned  on  the 
occafion  ; who  faid  be  did  not  recolledt  that  particular  cafe, 
but  that  the  circuit  pra£iice,  according  to  his  obfervation, 
had  been  on  this  diftinction  ; when  the  plaintiff  attempted  to 
prove  the  fpecial  agreement,  and  failed  in  it,  he  was  not  per- 
mitted to  go  on  the  general  indebitatus  a^jurn^U.  But  his 


W 

Lordfhip  faid,  he  did  not  approve  of  that  diuinftion,  and 


that  his  opinion  after  the  conftderation  he  had  given  it  was, 
that  where  the  evidence  is  fufficient  to  warrant  the  plain- 
tiff’s action  on  the  general  count,  fuppofing  no  fpecial  agree- 
ment had  been  laid  in  the  declaration,  the  plaintiff  fhould  be 
permitted  to  recover  on  fuch  general  count,  though  there  be 
a fpecial  agreement  laid  j whether  he  attempts  to  prove  fuch 
fpecial  agreement  or  not : And  that  Mr.  Juftice  IVilmot  in- 
tirely  concurred  in  this  opinion. 

Upon  an  ajfumpfit  againft  an  executor  or  adminiftrator,  Sa!k.  496 
the  plaintiff  muft  »prove  his  debt,  though  the  defendant  have 
plene  adminiflravit for  by  that  plea,  though  a debt 
be  admitted,  yet  the  quantum  is  not ; and  therefore  it  differs 
front  debt  in  which  the  plea  of  plene  adminijlravit  is  an  ad- 
niifEon  of  the  debt,  and  therefore  it  need  not  be  proved. 

The  plaintiff  cannot  upon  this  ifi'ue  give  in  evidence  a copy 
of  an  inventory  delivered  by  the  defendant  to  the  fpiritual 
court,  unlefs  it  be  figned  by  him,  though  it  be  figned  by  the 
appraifers ; but  he  may  give  evidence  bywitneffes,  that  the 
defendant  had  affets,  or  if  he  give  an  inventory  in  evidence,  he 
may  (hew  the  goods  were  under-  valued,  (Note,  a Jeafehold 
eftate  not  fold  is  affets  ad  valorem  : and  affets  in  Ireland  are 
affets  here.)  If  in  the  inventory  produced,  the  article  con- 
cerning debts  did  notdiftinguifh  between  fperate  and  defperate.  Smith  and 
it  would  be  fufficient  to  charge  the  executor  with  the  whole 
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defperate,  as  if  the  article  were,  “ llem^  for  debts  due  and 
owing,  which  I admit  myfelf  to  be  charged  with  when  reco- 
vered or  received.” 

And  in  the  cafe  of  fperate  debts,  the  executor  may  dif-  Salk.  296. 
charge  himfclf  by  (hewing  a demand  and  refufal. 


5^< 


may  give  in  evidence  that  he  has  paid  debts  to  the  value,  and 
need  not  plead  it.  So  he  may  give  in  evidence  a retainer  for  his 
own  debt,  or  that  tiie  inteftate  before  marri 
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dant  gave  a bond  to  y.  S.  conditioned  to  leave  the  defendant 
500/.  and  that  fhe  retained  to  fatisfy  this  obligation.  So  il 
admiiitffration  be  granted  to  a creditor,  and  after  repealed  at 
the  fuit  of  the  next  of  kin,  the  creditor  may  retain  againft  the 
rightful  adminillrator  ; for  v/here  adminiftration  is  granted  to 
a wrong  perfon  .it  is  only  voidable,  but  if  it  be  granted  in  a 
wrong  diucefe  it  is  void,  and  in  fuch  cafe  there  could  be  so 
retainer. 

Note  ; If  a man  have  hona  notabilla  in  feveral  diocefes  of 
the  fame  province,  there  mud  be  a prerogative  adminiilri- 
tion  ; if  in  two  of  Canterbury  zni  two  of  Ttrkf  there  mull  be 
two  prerogative  admin iflrations,  and  if  in  one  diocefe  of 
each  province,  each  bifliop  muft  grant  one. 

Debts  due  by  fpecialty  are  deemed  the  decea fed’s  goods  in 
that  diocefc  where  the  fecuritics  happen  to  be  at  the  time  of 
his  death.  But  debts  by  fimple  contrail  follow  the  perfon  of 
the  debtor,  and  are  efteemed  goods  in  that  diocefe  where  the 
debtor  relides  at  the  time  of  the  creditor’s  death. 

'I'he  executor,  on  the  plea  of  plefte  admimjlraviiy  cannot 
give  in  evidence  debts  of  a higher  nature  fubfifting,  but  mull 
plead  them  ; it  will  not  be  improper  therefore  in  this  place  to 
conlidcr  how  they  ought  to  be  pleaded.  Where  the  days  of 
payment  in  the  condition  of  a bond  are  pad,  the  penalty  is 
the  debt,  and  therefore  the  ancient  method  of  pleading  them 
was  to  plead  them  fnigly,  and  fet  forth  the  penalty  only 3 
but  the  common  way  now  Is  to  fet  forth  the  condition  liltc- 
wife.  But  where  the  days  of  payment  were  not  incurred  at 
the  death  of  the  teftator,  the  executor  can  only  plead  the  fum 
in  the  condition,  becaufe  he  may  deliver  liimfelf  from  the 
penalty  by  performing  it ; and  if  he  refufe  or  neglecl  to  do 
it,  it  will  be  a deva/lavit.  But  where  the  day  of  payment  is 
pad,  though  the  executor  fet  out  the  condition  in  his  plea, 
yet  he  (hall  cover  adets  to  the  amount  6f  the  penalty,  unlcfs 
theplaimilF  reply  y>«r  frandem^  and  on  ifliie  joined  thereon, 
prove  that  the  obligee  offered  to  take  a lefs  fum  than  the  pe- 
nalty, and  not  more  than  the  executor  had  to  pay.  If  the  tef- 
tator acknowledge  a recognizance, or  enter  into  a ffatuiewith 
Condition  for  the  payment  of  a lefs  fum  at  a future  day,  it  wilt 
be  a bar  to  debts  of  an  inferior  kind,  though  the  day  of  pay- 
ment be  not  yet  incurred,  becaufe  It  is  a prefent  duty,  and  is 
on  record,  on  which  execution  may  be  taken  out  without  fur- 
ther fuit  3 but  a debt  due  by  obligation  is  only  achofe  inaclion, 
and  recoverable  by  Isw',  and  not  a prefenuluty  as  the  other  is. 

If 
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If  the  executor  plead  20  judgmentSj  he  confelTes  afiets  for  Ca.  K.  B.  496- 
above  ig,  and  yet  at  hSs  peril  he  muft  plead  all  the  judg- 
ments,  for  otherwife  if  the  creditor  ptay  judgment  of  aflets 
euando  acetderint^  he  fhall  not  be  allowed  for  thofe  not 
pleaded  ; and  if  he  plead  five  judgments^  and  cne  be  falfe  or 
fraudulent,  and  fo  found,  he  is  faddled  with  the  wholfe  debt  j 
fo  if  any  one  be  ill  pleaded. 

An  executor  pleaded,  that  his  tellator  had  entred  into  3 fta-  CV.  J.  35,. 
tiiie  which  remained  in  force  and  not  paid  ; upon  defrturrer, 
bccaufe  not  aVerred  to  be  for  a juft  debt,  the  court  held  the 
plea  good,  for  that  it  fhould  be  intended  to  be  for  a juft  debt, 
and  he  who  will  take  advantage  of  the  contrary  ought  tofhew  it^ 

In  debt  for  rent,  though  the  leafe  be  by  parol  and  the  term  5 Wv.  #S?i 
determined,  a bond  outftanding  cannot  be  pleaded  in  bar^ 
for  the  contradl  flill  remains  in  the  realty-. 

If  a judgment  being  plead edj  and  fer  fraudem  replied,  and  Salk.'^ti. 
ifTue  taken  thereupon,  by  evidence  it  appear  the  debtee  was 
willing  to  take  lefs  than  is  recovered,  it  is  evidence  of  fraiid, 
unlefs  the  executor  fliew  that  he  had  not  afTets  to  pay  the  fame, 

AVhere  upon  the  ifl'ue  of  -piine  adminijiravit  a verdift  is  Ehiy'ey'i 
found,  that  the  defendant  has  aflets  to  part  of  the  debt ; yet  8 Co.  134b 

judgment  fliall  be  entered  for  the  whole  debt^  but  the  fi  nm\ 
tfc.  de  bonis  proprih  ought  to  be  as  to  the  cofts  only,  and  BankofEng- 
execution  ought  to  be  taken  out  only  for  fo  much  of  the  debt, 
for  which  the  defendant  is  by  the  verdi£t  found  to  have  aflets. 

If  an  executor  fufl'er  judgment  by  default,  it  is  a confeflion 
of  aflets  fufficient  to  pay  the  debt,  and  therefore  the  flierifF 
may  Veturn  a deuajiavit  to  a Ji-fa.  if  he  cannot  find  goods  of 
the  teftator  v and  If  the  executor  do  not  plead  fuch  judgment 
and  Kff/ «//ra  to  another  a£iion,  but  admit  judgment  to 
go  by  default,  it  is  a confeflion  of  aflets  as  to  that  likewife. 

But  a cognovit  a£iionem  is  not  a confeflion  of  aflets. 

Judgment  agai lift  B.  in  C.  B.  who  after  judgment  enters  Velv  Vj 
into  a ftatute  and  dies,  his  adminiftrator  brings  error  on  the 
judgment,  which  is  affirmed,  and  upori  a fd.  fa,  to  have  ex- 
ecution, pleads  payment  of  the  ftatute,  and  nul  ajfets  uUr«^ 
and  it  was  holdcn  a good  plea  j for  at  the  time  of  the  execu- 
tion of  the  ftatute  he  could  not  plead  the  judgment  in  bar,  and 
therefore  payment  of  the  ftatute  was  no  devajiavit. 

The  iherift'to  a fd.fa.  having  returned  thatihe  defendant 
the  executor  had  wafted,  he  appeared  at  the  return  of  the  * 

writ  and  pleaded  plene  admini/iravity  and  traverfed  the  waft- 
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Ing  : On  iflue  thereon,  the  inventory  exhibited  by  the  de- 
fendant in  the  ecdefiaftica!  court  was  allowed  to  be  evidence 
fufEcient  to  put  the  executor  to  fhew  how  he  bad  difppfe'dbf 
the  goods  and  money  mentioned  therein. 

In  ftridnefs,  no  funeral  expences  are  allowed  againft  a 
creditor,  except  for  the  coffin,  ringing  the  bell,  parfon,  clerk, 
and  bearers’  fees,  but  not  for  the  pail  or  ornaments. 

The  ufua!  method  is  to  allow  5/. 

Upon  the  plea  of  tie  unques  executor  evldence^may  be  given, 
that  the  feal  of  the  ordinary  is  fofged,  or  the  adminiftratioii 
repcakdi  or  that  there  were  hona  miahllia^  for  they  confefs 
and  avoid  the  feal ; but  evidence  that  another  perfon  is  exe- 
cutor, or  that  the  teflator  was  rum  compoSy  or  that  the  will 
Was  forged,  cannot  be  given,  for  that  would  be  to  falfify 
the  proceedings  of  the  ordinary  wherein  he  was  judge. 

If  it  be  aliedgcd  that  a firhple  contrail  debt  is  paid,  the 
viry  debt  ought  to  be  proved  as.  well  as  the  payment.  So  if 
an  executor  plead  plene  adminiflravit  to  an  aifioh  upon  a 
bond,  he  rnuft  prove  the  debts  paid  to  be  on  bonds  fealed  and 
delivered,  But  in  an  aition  for  a Emple  contrail  debt  on 
the  like  plea,  proof  of  payment  is  fufficient,  for  if  no  bond, 
it  is  a good  adminiflration. 

Note  j In  fuch  cafe  the  creditor  may  prove  his  bond,  and 
the  debt  due  upon  it,  and  the  payment  of  it. 

If  an  executor  d^czA.phne  adminijlravity  and  thereupon  ifliie 
is  joined,  the  uefeiTdant  has  admitted  himfelf  executor,  and 
therefore  cannot  fhew  that  he  only  ailed  as  agent  for  the  ex- 
ecutor, for  then  he  fnould  have  pleaded  ne  unques  cxecutsr. 
But  if  he  give  in  evidence  a retainer,  the  plaintift  cannot  ob- 
jeil  that  as  executor  de  fan  tort  he  cannot  retain,  without 
fhewing  the  will  and  who  are  rightful  executors. 

If  a man  bring  an  aiVion  againll  an  executor  de  fen  tarty  he 
nauft  declare  againft  him  as  executor  of  the  laft  will  and  tefta- 
ment ; therefore  if  defendant  plead  a retainer  heoughttoflicw 
that  the  teltator  made  him  executor  ; and  it  is  not  enough  to 
fay  that  the  teftater  made  his  will,  and  that  he  fufepto fuper fe 
onere  tejlamev.il  paid  divers  debts,  and  retained  for  a debt  of  his 
own.  If  he  fo  plead,  the  plaintiff  may  either  demur  for  ibis 
caufe,  or  reply  that  he  is  executor  de  Jon  tart.  But  in  fuch  cafe 
the  defendant  may  rejoin,  that  puis  darrein  coniinuanie\eiic\^ 
of  adminiflration  have  been  granted  to  him,  for  fuch  admi- 
2 jaiftratioiv 


fx^-  ^ 

, / 1 / ^ j,  ■ ^ 


• • ^ « ' -•  *'  \ 

'V*.  »^^'5:;2^‘l?'; 


.ji 

m:-,  " 


'.'»“•  ii 


...  . ... 


U| 


■ ’"sE^ -. ^c 

- ' ■ fttf" ^''  -•  “ .'T*  'teiiRff'n® 


» 


'ii 


jtm 


&C:, 

; - ■ ; _ .■«  »fjr«JSr||(HKri^.,  ■fc!.'!“.:J 


IR 


nt'i 


■ 4"'rv  ' 


5?t' 


£ '4’‘^ 

f? i.-  vyj.-*  *.^  '-•*KTisir<tH<ilM'.mi 


Hr. 


>««1 


f«a 


l4j 


mj3  tv^« 


t! 


4 » 

. TJtat.’ 


tfi'J 


d^T 


Relative  to  ‘Trials  at  Nifi  Frius.  ' 

jiiftr^tion  will  legitimate  all  intermediate  aSs,  and  jufiify  a 
retainer. 

Executors  are  no  farther  chargeable  than  they  have  alTet^^ 
uniefs  they  make  themfelves  fo  by  their  own  as  by  plead- 
ing a falfe  plea,  /,  g,  fuch  a plea  a$  will  be  a perpetual  bar 
to  the  plaintiff,  and  which  of  their  oyi^n  knowledge  th|sy 
know  to  be  falfe  \ as  ne  nnques  gxeaitor^  or  a releafe  to  him-  i It»  A.  93 1* 
felf.  But  if  he  plead  a funner  judgment  had  againfl:  him  by 
another  perfon,  and  mlultra^  and  the  plaintiff  reply  pgr  frau^ 
dt'm^  and  it  be  fo  found,  yet  the  judgment  fliall  only  be  de 
hmis  tijlaioriu 

If  an  executor  plead  and  the  plaintifF" 

reply  that  he  fued  out  his  original  fuch  a day,  anff  that  the 
defendant  had  aflets  then  j and  the  defendant  in  his  rejoinder 
takes  iffue,  that  he  had  not  affet$  then  : The  pUintiff'  need 
not  give  in  evidence  a copy  of  the  original  to  prove  the  time  j 

of  its  being  taken  out,  becaufe  the  dek-ndant  admits  it  by  his 
rejoinder.  l!ut  if  the  plaintiff  reply  affets^at  the  time  of  ex-  ^ Sid.433« 
hibiting  his  bill,  v}%,  fuch  a day,  and  conclude  his  replica- 
tion to  the  country;  (which  in  fuch  cafe  he  may;)  though  ^ 
the  plaintiff  lay  his  bill  to  be  exhibited  on  the  firftday  of  the 
term,  if  in  fact  it  were  exhibited  afterward,  the  defendant 
ffiall  haye  advantage  thereof  on  the  evidence,  fo  that  he 
not  be  bound  for  what  he  paid  before.  The  difference 
between  thefetwo  cafes  depends  folely  on  the  manner  of  the 
plaintiff^s  replying  ; for  In  the  firil  cafe,  the  plaintiff  alledged 
the  time  of  fuing  out  the  original,  as  a diftinci  poiitive  faef, 
and  concluded  vyith  an  averment ; and  fo  the  defendant  was 
§t  liberty  to  tajee  illue  in  his  rejoinder,  on  the  time  of  the 
priginaPs  iffuing,  or  on  his  having  affets  : but  in  the  laff 
cafe,  the  defendant  had  no  opportunity  of  putting  the  time  of 
exhibiting  the  bill  in  Iffue  ; but  was  obliged  to  join  in  the  iffue 
taken  by  the  plaintiff,  that  the  defendant  had  aflets  at  the  day 
the  plaintiff  exhibited  his  bill,  and  the  day  niemioiied  in  the 
replication, being  alledgcd  under  a vlz^  is  totally  immateriak 

On  pieue  admlmjiramt  he  may  give  in  evidence,  that  he  was  i MoJ.  174. 
but  executor  durante  minor katg^  that  he  paid  fuch  debts  and  le- 
gacies, anfl  that  he  bad  delivered  over  the  refidueof  the  teiia- 
tor's  perfonal  eftate  to  the  infant  when  he  came  of  age,  for 
his  power  then  ceafes,  and  the  new^  executor  is  liable  to  all 
actions.  But  he  will  be  anfwcrable  for  as  much  as  he  has 
wafted,  and  the  new  c^tecutor  has  his  remedy  again  ft  him  ; — 

L 3 but 


*45 


.r- 


An  IntroduBion  to  the  La'Jt 


Per  Holt  Ch. 

J.  FafCf  4 An* 
Mk.  Ml^S. 


Salfc,S$* 

I Show,  13^* 
or  3 Jac.  i» 


I Barnfs  a3* 


but  quart r whether  he  is  liable  to  other  men’s  fuits  ? In 
1 Mod.  175.  it  is  faid  he  is  not,  but  in  6 Co.  Packmans  cafe, 
and  Latch.  160.  it  is  faid  he  is,  and  that  Teems  the  molt  tea* 
Tonable  determination. 

If  an  executor  compound  with  the  creditors,  and  after  at 
the  fult  of  any  of  them  plead  admitiijlravit^  proof  of  the 
cotnpofition  would  be  conclufive  proof  of  aflets,  and  the 
court  would  not  fuft'er  him  to  give  evidence  of  no  aficts. 

By  2 G.  2.  c.  24.  No  attorney  fhal!  maintain  any  affionfor 
fee  until  one  month  after  he  flial]  have  delivered  a bill  written 
in  a common  legible  hand,  and  in  the  tongue  (except 

law  terms  and  names  of  writs)  and  in  vvords  at  length  (ex- 
cept times  and  Turns)  fubferibeJ  with  his  proper  baud.  It  his 
been  holdcn,  i.That  this  act  may  be  given  in  evidence  on  the 
general  iflue.  2,  That  it  docs  not  extend  to  the  executor  of 
an  attorney.  ^ Nor  to  bufinefs  done  in  conveyancing. 

The  court  will  upon  motion  ftay  proceedings  till  the 
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plaintiff  has  delivered  a bill. 

In  aTpecial  aj/umpjit  the  plaintiff  muft  prove  his  declaration 
^ expressly  as  laid,  therefore  if  the  agreement  be  to  deliver  mer- 
4"'  ^'^'^ebandi'^a  jle  corn,  proof  of  an  agreement  to  deliver  good  corn 
of  the  fecond  fort  is  not  fufficient : So  where  the  agreement  dc- 
/ J glared  upon  was  to  fell  the  plaintiffall  hrsmerchandizablefltins, 

jC  pr  y /;£»<iand  the  agreement  produced  by  the  plaintiff,  and  figneti  by  tie 

defendant  was  fo,  yet  the  agreement  of  the  fame  date  entered  ill 
the  defendant’s  book,  and  figned  by  the  plaintiff,  being  to  fell 
all  his  merchandizable  calvc  fkins,  the  plaintifi  was  nonfuited. 

The  plaintiffdeclared  upon  a promife  to  pay  fo  much  money 
upon  the  plaintiff  *'s  transferring  fo  much  South- jea^ocY  ; at 
the  trial  the  note  produced  appeared  to  be  to  pay  on  a transfer 
to  the  defendant  or  his  order ; and  this  was  holden  to  be  a vari- 
ance, and  the  plairit  iff  nonfuited.  So  where  the  contrail  declared 
get-  74'  ^ o.n  was  to  deliver  ftock  on  the  2 2d  of  Augufl^  and  upon  the  trial 

the  entry  in  the  broker’s  book  was  a contrail  for  thmopening, 
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though  it  was  proved  to  be  notorious  that  the  books  were  to 
y^it^iKipen  the  22  d,  and  the  broker  fvvore  he  took  the  22d  of  Augufi-^ 
^ the  opening,  to  be  convertible  terms. — But  thefs  feem 
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jjirfather  to  be  cafes  founded  on  the  times  to  get  rid  of  South-fu 
contrails*  than  tq  be  relied  on  as  precedents  in  other  cafes. 
A mere  voluntary  curtefy  wilt  not  have  a confideration  to  up- 
, hold  an  ejfumpfit^  but  If  fuch  curtefy  were  moved  by  a requeft 
^',  T • of  the  party*  that  gives  an  ajjumpfit  ij  and  therefore  if  the  plain- 
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tift' declare,  that  whereas  the  defendanthath  feloniouflj?  fiain  A. 
he  required  the  plaintift'  to  labour  and  do  his  endeavour  to  ob- 
tain the  king’s  pardon  ; whereupon  the  plainlifF  did  do  his 
endeavour,  ■y/s.  in  riding,  tSc.  and  afterward  in  confideratioii 
of  the  premifles  the  defendant  did  promife  to  pay  the  plain- 
tiff ICO  /.  it  will  be  good  : And  note,  rn  fuch  cafe,  if  the  plain-  ' 
tiff  could  prove  no  riding,  yet  any  other  effediual  endeavours 
according  to  the  requeft  would  fervej  and  if  the  confideration 
were  future,  that  he  would  endeavour,  fo  that  the  plaintiff 
muft  lay  his  endeavour  exprefsly;  and  the  defendant  would 
not  deny  the  promife,  but  the  endeavour,  he  muft  traverfe  the 
endeavour  in  the  general,  and  not  the  riding  in  the  fpecial. 
vVnd  this  leads  me  to  take  notice  of  a diftitiflion  between  pro- 
in  ifes  upon  a confide  ration  executed,  and  executory. 

In  the  cafe  of  a confideration  executed  the  defendant  can- 
not  traverfe  the  confideration  by  itfelf,  beraufc  it  is  incorpo- 
rated and  coupled  with  the  promife,  and  if  it  were  not  then 
in  deed  aefed,  it  is  nudum  faStu7n.  But  if  it  be  executory,  the 
plaintiff  cannot  bring  his  aclton  till  the  confideration  perform- 
ed, and  if  in  truth  the  promife  were  made,  and  the  confidera- 
tion not  performed,  the  defendant  muft  traverfe  the  perform- 
ance, and  not  tne  promife,  becaufe  they  are  diftimf^  in  fa£f. 

And  therefore  the  plaintiff,  when  he  alledges  performance, 
ought  to  alledge  a place  where  ; and  if  he  do  not,  the  defeijd- 
aiit  may  demur  for  want  of  a venue* 

If  the  confideration  be  illegal  it  will  not  uphold  an  ajjiimpfit ; ^ Lm.  174, 
as  where  the  defendant  in  confideration  of  20r-  affumed  to  pay 
401.  if  he  did  not  beat  y.  S.  out  of  fuch  a clofe.  But  the 
to  be  done  muft  appear  unlawful  at  the  time,  otherwife  the 
promife  will  not  be  void.  As  if  A.  bring  B,  to  an  inn,  and  af-  Wjjicb. 
firming  to  the  hoft  that  he  has  arrefted  B.  by  virtue  of  a com- 
miflion  of  rebellion,  in  confideration  that  the  hoft  will  keep  JB. 
as  a prifoner  for  one  night,  promife  to  fave  him  harmlefs  j if 
£.  recover  againft  the  hoft  for  falfe  imprifonment,  the  hoft 
may  have  an  action  on  that  promife  againft  A, — Bitt  where  B.  yrfv.  loy* 
in  confideration  that  the  gaoler  would  permit  A*  his  prifoner 
to  go  at  large,  prornifed  the  gaoler  to  pay  the  debt,  and  fave 
him  harmlefs,  it  was  holden  a void  promife  j vide  to  the  fame  Ante  122.’ 
purpofe  WehbTin^  Bijhop^  ante^  and  the  cafes  there  cited. 

Where  the  aftion  is  brought  upon  mutual  promlfes,  it  is  ne-  Hob.  8?, 
Cc^afy  to  fliew  they  were  both  made  at  the  fame  time,  or  elfe 
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it  ivill  be  nudum  pa£ium\  and  though  the  promires  be  mutual, 
yet  if  one  thing  be  In  the  confideratton  of  the  other,  a per- 
iormance  is  iieceiTary  to  be  averred,  utilefs  a certain  day  be 
appointed  for  it;  and  therefore  where  A.  had  given  li.  a note 
for  fo  much  money  fix  months  after  the  bargain  B.  transfer- 
ring the  flock,  and  B.  at  the  fame  time  had  given  a note  to  A, 
to  transfer  the  flock,  A.  praying,  fs'e.  B.  brought  an  aflion, 
and  upon  non  ajfumpfiu  I'ioit  Ch.  Juft,  at  GuiUlhally  obliged  the 
plaintiff  to  prove  either  a transfer,  or  a tender  and  refulal, 
within  ihefe  fix  months  ; and  faid  that  if  A.  had  brought  an 
ailion  againft  E,  for  not  transferring,  he  muft  have  proved  a 
payment  or  a tender. 

Where  in  an  ajfumpfti  two  confiderations  are  alledged,  the 
one  good  and  fufficient,  the  other  idle  and  vain  ; if  that  which 
is  good  be  proved  it  fuificeth  ; And  although  he  fail  in  the 
proof  of  the  other,  it  is  not  material,  becaufe  it  was  in  vaintu 
ajledge  it;  but  if  both  be  good,  both  muft  be  proved. 

Xhough  the  promife  alledged  be 'proved,  yet  if  it  appear  to  be 
made  on  a difl'erent  confideration  than  is  mentioned  in  the 
plaintiff’s  declaration,  it  is  not  fulficient,  or  if  it  were  made  oil 
the  confideration  alledged,  and  fome  other  thing  befide. 

Ex  nudopaSio  non  oritur  atliot  and  therefore  if  A.  in  confule^ 
ration  that  B,  will  make  an  cllatc  at  will  to  him,  promile  to 
pay,  it  is  a void  promife,  for  B*  may  iinraediitely  determine 
his  will. 

If  in  confideration  of  a thing  already  done,  without  my  re- 
Dueft,  not  for  my  benefit,  and  where  \ was  under  no  moral  ob- 
ligation to  do  it,  I promife  to  pay  money,  that  is  nudum paStamy 
and  void.  But'  if  I were  under  a moral  obligation  to  do  a thing, 
and  another  perfon  does  it  without  my  requeft,  and  I after- 
wards promife  to  pay,  that  is  good.  Therefore  where  a pauper 
was  fuddeiily  taken  ill,  and  an  apothecary  attended  her  without 
the  previoqs  requeft  of  the  overfeers,  and  cured  her,  and  after- 
wards the  overfeers  promifed  payment,  it  was  holJep  good,  for 
they  were  under  a moral  obligation  to  provide  for  the  poor. 

In  the  plaintiff  declared,  that  he  had  delivered 

goods  to  the  tlefendant,  wdiich  he  promifed  to  difpofe  of  and  to 
give  ne  plaintiff  an  account,  the  defendant  pleaded  in 
a’patement,  that  he  was  baiiilF  to  the  plaintiff  to  merchandize 
the  faid  goods,  and  that  he  ought  to  bring  account;  and  upon 
(|emurrer  it  was  adjudged  that  here  being  an  exprefs  promite 
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to  accmmt,  ajfumpfd  will  lie  as  well  as  account^  and  that 
wherever  one  a£ls  as  my  bailiff  he  promifes  to  render  an  ac- 
count. However  upon  that  occafion^  Halt  Ch.  Juft,  told  the 
plaintiff,  that  when  it  came  to  be  tried  he  would  not  fuffcr 
him  to  give  all  the  account  in  evidence,  or  to  enter  into  the 
particulars  thereof,  but  that  he  ftiould  dtre£l  his  proof  only  as 
to  the  damages  which  he  had  fuftained  for  not  accounting  ac- 
cording to  his  promife.  In  fuch  cafes  where  indibdatus  af- 
JumpJlt  is  brought  for  money  received  ad  computandum^  it  is 
necefl'^ry  to  prove  a mifapplication  or  breach  of  truft ; for  if  a 
man  receive  money  to  a fpecia!  purpofe,  iris  not  to  be  de* 
manded  of  the  party  as  a duty,  till  he  have  negleiled  it  or  re- 
fufed  to  apply  it  according  to  the  cruft,  and  fuch  mifapplica- 
tion or  breach  of  truft  ought  regularly  to  be  laid  in  the  de- 
claration, but  the  want  of  it  will  be  aided  by  a veniici. 

Where  the  defendant  has  no  way  to  come  at  the  knowledge 
of  tne  performance  of  the  confideration,  the  plaintifFought  to 
give  notice  of  it,  otherwife  where  there  is  a perfon  named, 
to  whom  the  defendant  may  refort  and  inform  himfelf  j as  if 
the  promife  be  to  pay  as  much  as  y.  S.  paid,  quia  con/iat  de 
perjana\\\t  plaintift  is  not  bound  to  give  notice  ^ otherwife  if 
? ihe  promife  be  to  pay  to  the  plaintiff  as  much  as  he  fliall  have 
of  any  other. 

By  21  I.  c,  i6.  This  aflion  muft  be  brought  within 
fix  years  after  the  caufe  of  aftion  accrued  \ but  if  the  defend- 
ant would  take  advantage  of  the  ftatute,  it  is  neceftary  for 
him  to  plead  it,  for  he  will  nut  be  permicted  to  give  it  in  evi- 
dence on  the  general  iffue. 

If  the  defendant  plead  ajfumpfd  Infra  fex  annos^  it  is  fuffi- 
cieut  for  the  plaintiff  to  prove  a promife  to  pay  within  fix  years 
without  any  other  confideration,  for  the  plea  admits  a caufe 
of  afiion  before  the  fix  years.  So  if  the  defendant  fay,  prove 
**  it  due  and  I will  pay  it,”  fuch  a promife  with  a proof  of  the 
debt  is  fufficient,  but  a bare  acknowledgment  of  the  debt,  or 
oflhe  delivery  of  the  goods  after  the  fix  years,  is  not  in  itfelf 
a new  promife,  though  it  is  evidence  of  one,  as  a non-delivery 
on  demand  is  not  a converfion  in  iffelfiyet  is  good  evidence 
of  a con  verfion.  But  iii  an  aefion  by  an  executor  for  money 
had  and  received  to  the  ufe  of  his  teftatrix,  where  upon  this 
iffoe  the  defendant  was  proved  to  fay,  I acknowledge  the 

receipt  of  the  money,  but  the  teftatrix  gave  it  to  me  j’'  Mr. 
Baron  Clive  direfted  the  jury  to  find  for  the  defendapi  : For 
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fuch  ail  acknow!e<Jgmcnt  could  not  amount  to  a promlfc  to 
pay,  when  he  infixed  he  was  intitlcd  to  retain. 

In  ajfumpfit  on  a promHlory  note,  the  defendant  pleaded  nan 
ajfnmpjit  infra  fix  annas  : And  on  the  trial  it  appeared  that  tho 
defendant  was  furety  in  the  note  for  y.  S.  and  that  fix  years 
were  clapfed  fince  the  note  was  given,  but  that  upon  a dcftiand 
^tf>r  ' within  fix  years  the  defendant  faid,  You  know  I had  not  any 
^ of  the  money  myrdf,  but  I am  willing  to  pay  half  of  it.” 
The  judge  was  of  opinion  at  the  affizes  that  this  promifetook 
. ^ . it  out  of  the  fiatuie,  but  the  jury  found  for  the  defendant: 

^And  ®na  motion  for  a new  trial,  the  court  held  clearly  that 
judge  w'as  right ; that  this  promlfe  was  fufficientjand 
^ trial, 

i Vent,  1 ;i.  if  there  be  feveral  defendants,  and  they  plead  ncn  nljumtfernni 
/ ^ Ike  k nii)crwifa.  ^njrajey:  atvm^  proof  or  a promne  by  one  withm  lix  years  is  not 

S.ik.  sgi.  fuiricicni;  to  charge  him,  for  the  action  is  joint.  If  thedefend- 
ant  plead  non  ajfumpfit  infra  fix  annns  ante  d>em  impetrattonn 
brevisy  and  the  plaintift’  reply  quod  ajfumpfit  infra  fix  annosy  viz, 
fuch  a day  : Upon  evidence  the  plaintiff  is  not  obliged  ro  prove 
/Cdi  the  taking  out  the  original,  becaufe  there  is  a particular 
Ante  134.  mentioned  in  the  replication  ; but  if  no  particular  day  be 

Z named,  the  plaintiff  muft  prove  the  taking  out  the  original,^ 

ht^t  very  little  foundation  for  this  diftinclioa; 
d'Ot  A though  a particular  day  be  named  la  the  replication,  yet 

the  plaintiff  is  not  bound  to  prove  a promifG  on  that  day. — • 
The  manner  of  pleading  to  avoid  the  iicceffity  of  proving  the 
original  at  the  trial  feems  to  be  miftaken  j for  to  do  that  the 
plaintiff  Oiould  reply  that  he  fued  forth  his  writ  011  fuch  a day, 
and  that  the  plaintiff  promifed  within  fix  years  of  that  day, 
and  conclude  with  an  averment  •,  and  then  the  defendant  is  at 
liberty  to  take  ifi'ue  in  his  rejoinder,  on  the  time  of  the  writ’s 
being  fued  out,  or  on  tb;  promife  being  made  within  fix  years 
of  the  time  mentioned,  they  being  alledgcd  in  the  replication 
as  two  diftincl:  facts;  and  when  the  defendant  takes  iffue  on 
one  of  thofe  fa£ts,  he  admits  the  other  to  be  true,  and  confe- 
quently  it  need  not  be  proved. 

The  defendants  were  executors  of  the  executor  of  /F”,  IF. 
and  in  an  a£lion  of  affumpjily  pleaded  non  ajfumpfit  infra  fix  an- 
nof'y  the  plaintiff  replied,  th.it  on  the  3d  June  28  G.  2.  he  fued 
out  a bill  of  Middlefix  the  defendants,  and  that  the  tef-. 

tator  in  his  life-time  promifed  to  pay  the  demand  within  fix 
years  before  the  bill  of  Middkfix  fued  out. — 7'he  firfi  item  in 
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the  bill  whereon  this  demanti  arofe,  was  in  17461  ami  alt  the 
items  except  the  tall  were  above  ftx  years  ilaiuiing  Siefore  the 
bill  of  AiuMUfex  fued  out.  Mr.  ^^srton  infifled  for  the  plain- 
cifFi  that  the  hftitem  being  within  lixycarSi  and  this  being  a 


/i. 


a/.  ^ 


y* 


current  accounti  never  liquidatedi  Oiould  draw  the  former  ^ 
items  out  of  theftatute  : But  DtnifonJ.  held  that  the  claufe  in 
the  ftatute  of  limitations  about  merchants  accounts  extended  ^ 


only  to  cafes  where  there  were  mutual  accountSi  and  recipro 
cal  demands  between  two  perfons  : But  if  there  were  only  **" 
demand  by  J.  againft  B,  in  the  common  w^ay  of  bufinefs, 
by  a tradefman  on  his  cudomeri  that  cannot  be  called  mer> 


chants  accounts:  And  he  was  very  clearly  of  opinion  that  in 


this  cafe,  the  ftatutc  was  a bar  to  all  demands  of  above  fix 


A- 


years  (landing. 


If  an  executor  bring  ajjfumpjlt  on  a promile  made  to  his  tef- 
t.itori  and  the  defendant  plead  that  he  made  no  piomifc  to  the  . 

/ 


teftator  v/ithin  fix  years  ; if  iil'tie  be  joined  thereon,  a promife 
to  the  executor  within  fix  years  will  not  maintain  the  ac 
lion. 

If  an  executor  take  out  proper  procefs  within  a year  after  Cawcrxnf 


r 


the  death  of  his  tctlator,  if  the  fix  years  were  not  lapfed  be-  jVcj 


fore  the  death  of  the  tefiator,  though  they  be  lapfed  within 
that  year,  yet  it  will  be  fufficient  to  take  it  out  of  21  Jac.  1. 
c.  16.  by  the  equity  of  Je£i.  4. 

So  if  an  executor  bring  ajfltmpjiit  but  die  before  judgment.  Fit*.  1S9. 
and  the  fix  years  run,  his  executor  may  iiotwithilanding  bring 
a frefh  aiftion,  fo  a.s  he  bring  it  in  a rcafonable  time,  which  is 
to  be  difculTcd  at  the  difcretiun  of  the  jullices  upon  the  cir- 
cumliances  of  the  cafe.  And  note;  Though  be  not  Fit*. St. 

within  the  letter  of  the  provifo  of  21  y^c.  i.  which  excepts 
perfons  beyond  Teas,  yet  it  is  within  the  equity' of  it;  therefore 
where  the  plain  till'  replied  to  the  plea  of  non  aJjUmpfit  infra  fex 
tnmsr,  that  he  was  beyond  fea  till  fuch  a time,  after  which  lie 
brought  the  action  at  fuch  a day,  it  will  be  good.  But  the  * show.  9I. 
plaintiff  would  not  have  been  excufed  by  the  defendant  being 
beyond  fea  before  the  flatute  of  4 5 Ann. 

Affimpfttin  confideration  that  the  plaintiff  at  the  defendant's 
requed  would  receive  A.  and  B.  ut  hsfpites  and  diet  them,  the 
defendant  promifed  to  pay.  The  defendant  pleaded  non  ajfuinp~ 
fit  infra  ftx  annos,  and  on  demurrer  it  was  holden  to  be  no  plea, 
fpr  it  is  not  material  when  the  promife  was  made  if  the  raufe 
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of  action  be  within  ftx  years,  therefore  the  pica  ought  to  have 
been  aS^lo  non  accrevit  infra  fex  annos. 

If  an  a£lion  be  properly  commenced  in  an  inferior  court 
within  the  fix  years,  and  the  defendant  remove  it  by  ha,  cor, 
to  the  K,  B.  the  ftatute  will  be  no  bar  though  the  fix  years  be 
elapfed  before  the  removal.  And  note  j A capias  is  good  with- 
out an  original,  as  well  as  a latitat  without  a bill  of  Middhftx, 
And  z.  latitat  filed  in  the  vacation  will  by  fi£lion  of  law  fave 
the  limitation  of  time,  un!?f$  the  defendant  in  bis  rejoinder  fet 
ctut  the  very  day  on  v/hich  the  latitat  ilTiicd. — If  the  plaintilF 
would  take  advantage  of  fuch  procefs,  he  mufl:  fhew  that  he 
has  continued  the  writ  to  the  time  of  the  adlion  brought,  and 
jnufi  fet  forth  that  the  firft  writ  was  returned  : For  if  the  de- 
fendant plead  non  cjfumpfit  infra  fex  annos  ante  exkihitionem  biiltc^ 
and  ifiue  b.e  taken  thereupon,  he  cannot  give  the  latitat  in  evi- 
dence ; for  a latitat  may  either  be  the  commencement  ot  tha 
aclion,  or  only  procefs  to  bring  the  defendant  into  court  j 
^nd  as  prqcefs  it  n^ay  be  fued  out  before  the  caufc  of  aclion 
accrues  : As  where  the  defendant  pleaded  a tender  before  esc- 
fiibiting  the  bill,  the  plaintiff  replied  a latitat  fued  out  before, 
llie  defendant  rejoined  non  ajjumpfu  before  filing  out  the  latitat.^ 
and  on  demurrer  had  judgment. 

In  an  indebitatus  ajfumpfu  on  a promlfe  to  pay  on  demand, 
the  defendant  pleaded  non  afjumpfit  infra  fex  annos ; the  plaintiff 
demurred,  becaufe  the  plea  fhould  have  been,  that  there  had 
been  n.o.  derpand  within  fix  years,  or  non  ojfumpfit  infra  fexan-^ 
nos  a! ter  demand.  But  the  court  held  that  an  indebitatus  of- 
Jumpfit  fiiews  a debt  due  at  the  tiine  of  the  promife,  and  there- 
fore the  pica  good  ; but  if  the  pro^iife  had  been  of  a collateral 
thing  which  would  create  no  debt  till  demand,  it  might  be 
ptherwife.  In  fuch  cafe  the  pica  is  quod a^tio  non  acsirtyit  /b- 
fra  fex  annes, 

W here  ainere  duty  is  proipifed  to  be  paid  on  requeft,  as  in 
confideration  of  loh  lent  to  the  defendant,  he  promifed  to  pay 
\t  on  requeft,  there  no  actual  requeft  is  necellary,buuhc  bring- 
ing the  adtion  Is  itfelf  a fulHcient  demand.  But  it  is  otherwife 
on  a promife  to  pay  a collateral  fum  on  requeft  ; as  where  the 
defendant  promifed  to  pay  40/.  on  requeft  if  he  did  not  perform 
an  award,  there  an  actual  requeft  is  neceffary,  and  mu  ft  be  fet 
forth  in  the  declaration,  and  fapius  reqnifitm  will  not  ferve. 

'I’he  defendant  may  in  this  aiSion  (whether  It  be  a general 
or  fpccial  ajfumpjit)  upon  the  plea  of  non  ajfumpfit^  vvhiih  is  the 
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general  ifTuej  (for  if  the  defendant  plead  not  guilty,  the  plain- 
lifFmay  demur,  though  if  iflue  be  joined  thereon  and  a verdi£l 
for  the  pbintifF,  it  cannot  be  moved  in  arreft  of  judgment) 
give  in  evidence  any  thing  which  proves  nothing  due,  as  the 
delivery  of  corn  or  any  other  thing  in  fatisfaSion,  or  a re- 
Icafe  ; fo  he  may  give  in  evidence  performance.  And  though 
in  F.tz.  and  Freejione^  i Alsd.  2io.  a diftinilion  is  taken  be- 
tween a general  and  fpecial  affumpfit^  and  it  is  faid  that  in  the 
laft  cafe  payment  cr  any  other  legal  difeharge  miift  be  pleaded, 
yet  that  diJlin^ion  is  not  law ; but  in  both  cafes  the  defend- 
ant is  allowed  to  give  in  evidence  any  thing  that  will  difeharge 
the  debt,  fo  he  may  give  in  evidence  an  ufuriouscontraS,  be- 
caufe  that  makes  it  a void  promife. 

Note  ; That  a promife  before  it  is  broken  may  be  dif- 
charged  by  parol  agreement : But  after  it  is  broken  it  cannot 
be  difeharged  without  deed  by  any  new  agreement,  without 
fatisfaiBion. 

So  he  may  give  in  evidence  on  the  general  iffue,  that  he  was 
an  infant  at  the  time  of  making  the  promife.  For  the  gift  of 
lhca£fion  is  thefratid  and  delufion  that  the  defendant  has  of. 
fered  the  plaintiff  in  not  performing  his  promife,  and  therefore 
ivhatever  goes  to  fliew  there  was  no  contracEf,  or  that  it  was 
performed  or  releafcd,  or  that  there  was  no  confideration,  goes 
to  the  gift  of  the  ailion,  becaufe  there  could  be  no  delufion 
or  fraud  to  the  plaintiff  at  the  time  of  the  a£iion  brought.  So 
he  may  give  in  evidence  »hac  the  plaintiff  has  a partn^er.  for 
then  it  would  not  be  the  fame  contract ; or  that  the  promife 
was  made  by  him  and  another  jointly;  though  in  regard  to 
this  there  has  been  fome  latitude  of  late  in  the  conduiSt  of  moft 
judges,  who  will  noitnonfult  a plaintiff  on  fuch  evidence,  un- 
Icfsit  appear  clearly  that  the  plaintift"  knew  there  were  more 
partners  than  he  has  brought  his  aftion  againft,  for  he  gave 
credit  only  to  fuch,  and  therefore  the  law  may  well  raife  an  af- 
fumpfit  in  them  only.  And  in  a late  cafe,  where  two  perfoiis 
were  partners,  and  the  plaintift'  dealt  with  them  as  fuch,  and 
intitlcd  his  account  CWe  fSf’  Shute,'’  but  brought  his  ailion 
againftone  only,  and  was  noiifuitcd  at  the  aftiz-es;  the  court 
fet  afiiie  the  nonfuit,  and  granted  a new  trial. 

Matters  of  law  that  do  not  go  to  the  gift  of  the  a^iion,  but  to 
the  difeharge  of  it,  are  to  be  pleaded,  as  the  ftatutc  of  limita- 
tions, So  if  a Icfs  fura  be  paid  before  that  time, becaufe  that 
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Is  not  a perforthance  which  deftroys  thebeing  of  a proniife,but 
a collateral  agreement  that  Jupplies  the  performance  of  iti 
Ijiit  fuch  evidence  may  be  given  in  mitigation  of  damages. 

In  indebitatus  ajp^^pfit  for  goods  fold,  the  defendant  pleaded 
myi  a£k/Hpftt,  and  gave  in  evidence  that  he  becarhe  infolvent) 
and  that  the  plaintiff  and  his  other  creditors  figned  a letter  of 
licence  to  authorize  him  to  recover  monies  due  to  him,  and 
after  that  having  notice  of  all  that  he  had  recovered  divided 
it,  and  by  agreement  took  j^s.  in  the  pound,  and  the  plainiifF 
and  other  creditors  figned  a general  rdeafe  to  the  defendant! 
the  plaintift  pretended  that  the  defendant  gave  him  a note 
promifing  to  pay  the  inti  re  deb  t,  if  he  would  fign  the  tcleafe, 
and  produced  the  note.  But  it  was  liolden  that  the  reieaf* 
was  good  evidence  for  the  defendant  on  the  nan  ajfu7tipfit\n 
this  a£lion,  and  that  the  plaintiff  ought  to  declare  fpecially 
upon  the  fpccial  promife. 

Proof  that  the  plaintiff  was  a bankrupt  at  the  tiitic  of  ths 
work  and  labour  done,  v/oulu  be  fufficient  to  noiifuit  him. 

If  J.  give  a letter  of  attorney  to  B.  to  receive  money  from 
C.  and  after  bring  an  action  againft  C*  C.  cannot  give  in  evi- 


✓«.  (othsrwife  than  in  mitigation  of  damages)  that  he  has 

//f^^aid  the  money  to  B.  ftnee  the  action  brought,  for  the  bring- 


^ /'  ^ action  is  a revocation  of  the  letter  of  attorney* 
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A.  being  indebted  to  B.  indorfed  a bill  of  exchange  to  him, 
and  afterward  on  ajfumpfit  brought  againft  him  by  B.  gave  it 
in  evidence,  and  that  it  had  laid  fo  long  in  his  hands  after  it 
v/as  made  payable  ^ but  this  was  di  fallowed,  bccaufc  a bill 
fliall  never  go  in  difcharge  of  a precedent  debt,  except  it  be 
fo  agreed  ; though  not  applying  for  payment  in  a reafonable 
time,  feems  6t  to  be  left  to  the  jury  as  evidence  of  fuch 


agreement. 


B.  brought  an  action  for  money  had  and  received  againft  zf. 
and  A.  gave  in  evidence  the  payment  of  2o  guineas  to  thcfc- 
cretary  of  a foreign  mlnifter  for  a wrliten  protection  for  J5. 
and  like  wife  his  journeys  and  cxpences  in  getting  it.  Mr. 
Baron  Ghrke  directed  the  jury,  that  in  cafe  they  believed  the 
application  for  this  protection  to  be  by  the  order  of  the  plain- 
tift’on  his  own  motion,  to  allow  thefe  fums  in  the  account* 
but  if  thej  thought  the  advice  to  get  fuch  protection  came 
from  the  defendant,  then  to  allow  him  nothing;  and  ac- 
s;ordingly  the  jury,  who  knew  the  defendant  to  be  an  artful 
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iJefigning  fellow,  and  the  platmifF  an  ignorant  young  man, 
who  had  been  drawn  into  the  didiculties  he  was  under  by 
the  defendant  who  adied  as  an  attorney  for  him,  gave  a 
verdict  for  the  platiitifF  without  allowing  the  defendant  any 
thing  on  that  account. 

One  lends  an  infant  monev,  who  employs  it  in  paying  for 
necefl'arics,  the  infant  is  not  liable  ; for  it  is  upon  the  lend- 
ing that  the  contracl  muft  arife,  and  the  infant’s  applying  the 
money  afterwards  for  nccefl'aries,  will  not  by  matter  ex  poji 
intitle  the  plaintiff  to  an  acHon  ^ but  perhaps  if  the  plain- 
tiff prove  that  the  money  w-as  lent  to  buy  neceflaries  with, 
and  that  it  was  laid  out  accordingly,  he  would  be  intitled  co 
B verdict. 

jfjfiinipfit  for  goods  fold,  the  defendant  pleaded  non-age, 
the  plaintiff  replied  they.w'ere  pro  necejfario 'viSiti  et  apparatu 
ad  marnttentiinein  famUla  fua:  j the  defendant  rejoined  that  he 
kept  a mercer’s  fhop  at  Sbrcwjhuryi  and  bought  thofe  wares 
to  fell  again,  and  traverfed  that  he  bought  them  pro  necejpi'^ 
rhy  £>V.  and  demurrer  thereupon  j and  p>er  cur*  : This  buy- 
ing for  the  maintenance  of  his  trade,  though  he  gain  thereby 
his  living,  fliall  not  bind  him,  for  an  infant  fliall  not  Ve 
bound  by  his  bargain  for  any  thing  but  for  his  neceffily,  Wa:. 
diet  and  apparel  or  necelfary  learning.  But  Mr.  Baron 
Clarke  In  fuch  an  a£lion  before  him,  where  the  defendant 
gave  his  non-age  in  evidence^  it  appearing  he  had  been  fet 
up  in  a farm,  and  bought  the  fheep  of  tbe  plaintiff  in  the 
way  of  farming,  direiled  the  jury  to  give  a verdict  for  the 
plaintiff,  and  faid  he  thought  the  law  ought  not  to  put  it  irt 
the  power  of  infants  to  impofe  upon  the  reff  of  the  world. 
And  the  Scotch  law  is  agreeable  to  this  determination.  Vide 
Erjkine's  Principles,  /.  i,  tit.  -j.  f.  7.1 . However,  in  tbe 
cafe  of  IVywaU  and  Champion  at  GuUdbally  Lee  Ch,  Juft, 
would  not  fuffer  the  plaintiff  to  recover  for  tobacco  fent  to 
the  defendant,  who  fet  up  a fhop  in  the  country,  he  appear- 
ing to  be  an  infant  •,  for  the  taw  will  not  (lifter  him  to  trade, 
which  may  be  his  undoing,* 

A copyhold  eftate  devolved  on  the  defendant  when  he  was  an 
infant  of  fix  years  of  age  : A fine  was  affelled,  and  he  was  ad- 
milted  to  the  eftate  on  his  coming  of  age.  Ajfumpfii  was 
brought  for  this  fine,  and  upon  the  cafe  referved  tbe  queftion 
was,  Whether  ajjumpfit  would  lie  for  the  fine,  w hich  the  jury 
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found  to  be  a reafonable  one  ? The  court  held  clearly  that  the 
action  lay  : AncJ  per^(,tes  Jull.  if  ajjumpfit  had  been  brought 
againft  the  infant  during  his  minority,  it  would  have  lain. 
Debt  in  this  cafe  may  not  lie  againft  an  infant,  becaufe  he 
cannot  wage  his  law  ; but  If  an  infant  take  a leafe  for  years 
and  hold,  he  may  be  charged  in  debt  for  that  rent.  If  an 
infant  be  bound  for  ncceflaries,  a fortiori  he  is  for  an  old 
fine,  which  is  necefl'ary  to  intitle  him  to  receive  the  rents 
and  profits  of  his  eflaie,  thereout  to  provide  necefl'aries.  But 
in  this  cafe  it  is  clear  beyond  all  doubt,  as  he  has  confirmed 
the  contract  by  his  enjoyment  fince  he  came  of  age. 

irord  Bacon  in  his  maxims  to  illufirate  his  eighteenth  rule, 
“ perfona  conjunfta  ecquiparahir  interejje  propriof  fays  that  if 
one  under  age  contract  for  the  nurfing  of  his‘  lawful  child, 
the  contract  is  good,  and  fhall  not  be  avoided  by  infancy. 

So  necefl'aries  for  an  infant’s  wife  are  necefl'aries  for  him, 
but  if  provided  only  in  order  for  the  marriage,  he  is  not 
chargeable,  though  fhe  ufe  them  after. 

But  though  a promife  by  an  infant  will  not  bind  him  un- 
lefs  for  ncceflaries,  yet  he  fliall  take  advantage  of  any  pro- 
mife made  to  him,  although  the  conflderation  for  fuch  pro- 
mife were  the  infant’s  promife j as  in  the  cafe  of  Hotted 
IVard^  where  the  plai.ntifF  an  infant  recovered  in  an  aflion 
on  mutual  promifes  of  marriage. 

And  note  ; If  goods  not  necefl'aries  be  delivered  to  an  in- 
fant, if  after  full  age  he  ratify  the  contrail  by  a promife  to 
pay,  he  is  bound. 

An  infant  bought  a chariot  and  horfes,  and  within  age  gave 
a Angle  bond  for  the  money,  and  afterward  at  full  age  pro- 
mifed  to  pay.  In  an  aition  of  affumpfit  this  matter  was 
found  fpccially,  and  the  court  were  of  opinion  that  the  con- 
trail was  fo  extinguiflied  by  giving  the  bond,  that  it  did  not 
remain  fo  as  to  be  a conflderation  for  this  promife  at  full  age, 
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and  gave  judgment  for  the  defendant. 

As  it  is  very  common  in  ajfumpfit  for  the  defendant  to  plead 


-i-  3 tender  as  to  the  refl,  it  is  pro- 

per to  be  known  that  upon  fuch  an  ifTue  it  is  fufficient  for 
the  defendant  to  prove  a tender  of  the  money  in  bags,  orun- 


5 Co.  115.  told,  for  it  is  the  receiver’s  buflnefs  to  tell  itj  but  if  the 

/ / No^  74.  defendant  fay,  Here  1 am  ready  to  pay  you,”  and  yet  hold 
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ths  bags  all  the  titnc  under  his  arm,  it  would  not  be  a good 
tender. 

And  note  ; that  a tender  cannot  be  pleaded  after  an  im- 
parlance, unlefs  within  the  firft  four  days  in  term,  except  un- 
der particular  circumftances  the  court  give  leave  fo  tc  do  ; as  Bjihy 
where  the  writ  was  returnable  in  Eajier  term,  and  dcclara- 
tion  not  delivered  till  the  day  before  the  eflbign  day  of  7ri-  C-B. 
nitjy  and  the  defendant  lived  in  ShrepJJiire,  fo  that  the  agent 
could  not  get  itlftrui5lions  in  time. 

\^‘herc  there  is  no  certain  time  in  thepromife  for  the  pay-  Ferrandunrf 
ment  of  the  money,  the  defendant  is  to  be  always  ready  to  g?i!Tc.^8.* 
pay,  and  when  he  pleads  femter  paratus  the  plaintiff  muft  in  lohnfon 

L-  I-  • n_  r • I a j fri  T.i,  t.  ar^Maj-plecoff, 

nis  replication  inew  a fpecial  requelt  and  rerutai,  it  there  be  Luiw.  1*4. 
any,  for  the  requeft  laid  in  the  declaration  is  not  material  'denied  to  be 


nor  traverfable. 

Note;  the  jury  may  in  this  aiftion,  if  they  fee  reafon,  give  Boldcro 
Icfs  damages  than  are  proved  : as  fuppofe  a promife  to  pay 
ft/r  an  horfe  a farthing  a nail,  doubling  it  each  time  ; or  a i-^perHalet 
promife  to  pay  looo  A if  the  plaintiff  cured  the  defendant’s  , Ve^t.  65. 
eye,  or  fuch  like. 


CHAPTER  III. 


Of  the  Aftlon  of  Covenant. 


TH  E R E is  no  fet  form  of  words  neceffary  to  be  made  , r,  a.  i;i8. 

ufe  of  in  creating  a covenant,  and  therefore  any  will  7*.  b. 
do  which  fhew  the  parties  concurrence  to  the  performance 
of  a future  a£l ; as  when  a leflee  covenants  to  repair,  “ Pro- 
vided always  and  it  is  agreed  that  the  Icflbr  fliould  find  tim- 
ber,” this  makes  a covenant  on  the  part  of  the  Icflbr. 

Though  covenant  lies  on  a deed-poll  as  well  as  on  a deed  Saik.  197. 
indented,  yet  the  parties  muft  be  named  therein  ; and  therc- 
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fore  if  upon  oyer  the  deed  appear  to  be  only  that  the  defen- 
dant promifed  and  engaged  bimfelf  to  bring  in  the  body  of 
jf.  without  faying  to  the  plaintiff,  no  a£lion  will  lie. 

There  are  fome  w'ords  which  of  themfelves  import  no  ex- 
prefs  covenant,  yet  in  certain  contrails  amount  to  fuch, 
and  are  therefore  covenants  in  law;  as  where  a man  Icafes 
lands  for  years  by  the  words  concejfi  or  detnijj.,  if  the  leffee  be 
eviited  he  may  have  covenant.  So  if  an  alignment  be  made 
by  the  word  grant.  So  the  v/ords  yielding  and  paying  mate  a 
Covenant  for  paying  of  rent. 

But  if  a man  leafe  goods  by  indenture  which  are  eviiled 
within  thete  m,  yet  the  leflee  fliall  not  have  covenant,  for 
the  law  does  not  create  any  covenant  upon  fuch  perfonal 
things  j and  therefore  in  tlr£  cafe  of  a leafe  of  a houfe  with 
the  goods,  it  isufual  to  make  a fchedule  of  them,  and  have  a 
covenant  from  the  leffee  to  redeliver  them  at  the  end  of  the 
term ; for  otherwife  the  Icflor  can  only  have  trover  or  detinue. 

Covenant  will  lie  for  a rnisfcafance,  but  not  for  a nonfea- 
fance  ^ as  if  a man  grant  a way,  and  after  flop  it,  but  it  is 
otherwife  if  he  let  it  go  out  of  repair. 

If  A,  for  a valuable  confideration  promife  by  deed  not  to 
do  a certain  thing,  cafe  will  not  lie,  but  covenant^  as  where 
A>  recovered|a  debt  againft  B.  B.  paid  the  condemnation} 
upon  which  A»  releafed  all  aclions,  executions,  ^c.  by  deed, 
and  by  the  fame  deed  promifed  to  dife barge  all  writs  of  exe- 
cution againft  B.  upon  the  faid  judgment. 

If  the  covenant  be  joint,  yet  if  the  intereft  be  fcveral,  the 
covenant  ftiall  be  taken  to  be  feveral,  and  though  the  cove- 
nant be  joint  and  feveral,  yet  if  the  intereft  be  joint  the 
aclion  muft  be  fo  too  ; As  if  A.  covenant  to  do  an  aift  for 
the  benelit  of  B.  and  D,  and  enter  into  bond  to  them  etctdli^ 
bet  earum  for  performance,  the  intereft  being  joint  each  can- 
not bring  a feparate  a<5lion  ; but  two  may  bind  themfelves 
jointly  and  feparately  to  pay  money,  and  the  obligee  may 
fue  which  he  pleafes. 

if  feveral  covenant  jointly  and  feverally,  a defeafance  to 
one  is  a defeafance  to  all}  but  in  fuch  cafe  if  A.  covenant 
that  he  will  not  fue  B.  yet  he  may  ftill  fue  the  reft,  for  though 
a covenant  that  is  a perpetual  bar,  to  avoid  circuity  of  adlion, 
is  conftrued  areleafe,  yet  it  is  not  fo  in  its  nature,  and  there- 
fore where  he  has  a remedy  left  againft  the  reft,  it  fttall  be 
3 conftrued 
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CDnftrued  a covenant  and  no  more.  So  two  deeds  made  at  tile*  Ca.  fc.  B.  13*. 
fame  time  between  the  fame  parties,  that  have  not  a referer?ce 
the  one  to  the  other,  fliall  not  be  conftrued  to  be  a defeafance 
the  one  of  the  other. 

And  note,  that  in  cafe  ofleafes  for  years,  the  defeafance  Himblvift, 
may  be  after  the  fir  ft  deed,  but  it  would  be  other  wife  in  cafe 
of  freeholds  of  corporeal  inheritances.  * 

Indenture  between  MoHe^nd  another  of  the  one  part,  and  Taii  Yelv.  177. 
of  the  other  part,  among  other  covenants  one  was  thus  : ‘*It  is 
*'  agreed  between  the  parties,  thztTale  fhall  enter  into  a bond 
**  to  pay  Rdle  160/.  by  fuch  a day,”  iJa//<rdied,  the  money  not 
being  paid,  his  executors  brought  covenant  againft  Taie\  and 
the  court  held  that  he  who  furviveJ  ought  to  have  the  adliofi. 

If  in  coveriant  againft  two  there  be  judgment  by  default  i Lev.  63; 
againft  one,  and  the  other  plead  performance,  which  is  found 
for  him,  the  plaintiff  fhall  not  have  judgment  againft  the  other. 

If  two  men  leafe  for  years,  and  covenant  that  the  lefiee  ftiall  Koy  36. 
enjoy  free  ftom  inCumbtances  made  by  them,  this  fliall  be 
taken  to  be  feveral  as  well  as  joint. 

Note  ; If  the  covenant  be  joint,  and  the  ailion  brought  only  Vernon  an<f 
againft  one,  advantage  muft  be  taken  by  pleading  it  in  abate- 
ment.  But  where  it  is  brought  bv  one  covenantee  v/here  there  ^ 4^®. 

, f.  . . , , . r Vent.  34. 

ate  feveral,  advantage  may  be  taken  ®r  Jt  witnout  pleading  it 

iri  abatemerUbycravlrig  oyer,  and  deraiirrifig  generally;  Note, 

tenants  in  common  ought  to  join  in  the  adlion  of  covenant  co.  L.  158. 

for  rent. 

J.  ccvenantsthat  B.  fliall  ferve  b.  as  an  apprentice  for  feven  Br.  Covenant, 
years  and  dies  ; if  B.  depart  within  the  term,  covenant  will 
lie  againft  the  executor  oi  A.  though  not  darned. 

Covenants  real,  or  fuch  as  are  annexed  to  eftates,  fhal!  de* 
feend  to  the  heir  of  the  covenantee,  and  he  alone  fhall  take  ad's- 
vantage  of  them.  As  where  the  leflee  covenants  with  the  leflor, 
his  executors  and  adminiftrators,  to  repair,  the  heir  of  the  lef- 
for  may  have  covenant,  though  not  named.  So  if  A.  Covenant  Hi.  Coin.  2901 
to  make  a new  leafe  to  y,  5.  at  the  end  of  the  term  y.  S.  dies 
before,  his  eXecutof  may  bring  covenant,  though  not  named. 

Where  the  plaintift'  declared,  that  the  defendant  fold  to  the  a Lev.  26* 
plaintiff’s  teftator  certain  land,  and  Covenanted  with  him,  his 
heirs  and  affigns,  that  he  fhould  enjoy  againft  him  and  Sir  P. 

Vanhre^  and  all  claiming  under  them  ; and  affigned  for  breach, 
that  one  claiming  under  Sir  P.  Fanlore  cjeiSled  his  teftato'^  it 
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was  objected,  that  the  action  ought  to  have  been  brought  bjf 
the  heir  or  aflignee.  But  it  was  holden  that  the  eviiSion  be- 
ing in  the  life-time  of  the  tcifator,  he  could  not  have  an  heir 
or  alTignee  of  this  land,  and  fo  the  damages  belong  to  the  ex- 
ecutor, though  not  named. 

The  affignee  of  a term  is  bound  to  perform  all  the  cove- 
nants which  are  annexed  to  the  eftate,  fuch  as  to  pay  rent, 
repair  houfes,  ISc.  but  If  the  leflee  covenant  to  build  a wall 
upon  the  premifles,  it  ftiall  not  bind  the  aflignee  unlefs  he  be 
exprefsly  named  in  the  covenant,  and  though  he  be  named, 
yet  if  the  covenant  were  btoken  before  the  alTignment,  he  lhall 
not  be  bound, 

A.  leafcs  to  B.  who  covenants  to  repair,  and  afligns  to  y. 
5.  who  dies  intcftaie,  the  leilbr  may  bring  covenant  againft 
the  adminiftrator  of  7-  ^i^d  declare  againft  him  as  an  af* 
fig  nee. 

If  the  leflee  covenant  to  repair  or  pay  rent,  and  grant  over 
his  term,  yet  covenant  will  lie  againft  him  or  his  executors, 
though  the  leflbrhave  accepted  rent  from  the  aflignee. 

So  an  aflignee  who  afligns  over  is  liable  to  covenant  for  the 
rent  Incurred  during  his  enjoyment,  and  ifeovenant  be  brought, 
he  may  plead  that  before  any  rent  was  due  he  granted  and  af- 
figned  all  his  term  to  7,  <S.  who  by  virtue  thereof  entered  and 
was  pofleflld  ; and  this  will  be  good  difeharge  without  al- 
ledging notice  of  the  aflignment,  and  the  aflignment  will  be 
good  though  made  the  day  before  the  rent  due  to  a prifontr 
in  the  Fiect^  nor  can  the  plaintiff"  take  any  advantage  ofitby 
replying  per  frauJem,  unlefs  he  can  prove  a truft  ; It  was  the 
lefTor^s  own  fault  and  folly  to  take  the  firft  aflignee  for  his  te- 
nant, nor  is  he  without  remedy,  for  he  may  bring  covenant 
againft  (he  leflee,  or  diftrain  upon  the  land. 

As  the  aflignee  fhall  be  bound  by  a covenant,  which  runs 
along  with  the  land,  fo  fhall  he  take  advantage  of  it.  If  a man 
leate  land  to  another  by  indenture,  this  covenant  in  law  wHl 
go  to  the  aflignee  of  the  term. 

By  32  H.  8.  c.  34.  reciting,  Whereas  divers  had  lands,  ma- 
nors, lAc.  for  life  or  years  by  writing,  containing  certain  con- 
fiderations  and  agreements,  as  well  on  the  part  of  the  leflees 
and  grantees,  their  executors  and  afligns,  as  on  the  part  of  the 
leflurs  and  grantors,  their  heirs  and  fucceflbrs  : And  whereas 
by  tkC  common  law  no  ftranger  to  any  condition  or  covenant 
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could  take  advantage  thereof : It  is  enaQcd,  that  all  perfons, 
their  heirs,  fucceflors  and  affigns,  vphich  have  or  fhall  have  any 
gram  of  the  king  of  any  lands,  manors,  ^c.  or  any  reverlton 
thereof,  and  alfo  ail  other  perfons  being  grantees  or  afEgnees 
to  or  by  the  king,  or  to  or  by  any  other  perfon  or  perfons, 
and  the  heirs,  executors,  fucceflors  and  afligns  of  every  of 
thenijfliall  and  may  have  like  advantage  by  entry  for  non-pay- 
ment of  rent,  or  for  doing  wafte  or  other  forfeiture,  and  the 


fame  remedy  by  aiSion  only  for  not  performing  other  condi- 
tions, covenants  and  agreements  contained  in  the  faid  leafes, 
againfl  the  lefiee  and  grantee,  their  executors,  adminiflrators 
and  affigns,  as  the  leflbrs  and  grantors,  their  heirs  or  fuccef- 
forsought,  fliould,  or  might  have  had  at  any  time  or  times  j 
and  by  the  fame  a£l  all  farmers,  leflees  and  grantees  for  years, 
life  or  lives,  their  executors,  adminiftrators  and  affigns,  fhall 
and  may  have  like  a£lion  and  remedy  againft  all  perfons,  their 
heirs,  fucceflors  and  afljjgns,  which,  by  the  grant  of  the  king 
or  other  perfons,  fhall  have  the  reverflon  or  any  part  thereof, 
for  any  condition,  covenant  or  agreement  contained  in  their 
leafes,  as  the  lefiees  or  any  of  them  might  or  fbould  have  had 
again fl;  the  lefi'ors  and  grantors,  their  heirs  and  fuccelTors ; re- 
covery in  value  by  reafgn  of  any  warranty  in  deed  or  in  Jaw 
only  excepted.  . 

It  is  plain,  this  a£l  docs  not  extend  to  gifts  in  tail,  nor  to  a Co.  L.  215. 
grantee  by  fine  till  attorn ffient,  for  it  muft  be  intended  of  fuch 
affignees  only,  as  have  had  all  ceremonies  by  law  requifite. 

The  firfl:  claufe  extends  to  grantees  of  part  of  the  eftate  of  ibid, 
the  reverfion,  but  not  to  grantees  of  the  reverfion  in  part  of 
the  land. 

Whoever  comes  in  by  the  aS:  and  limitation  of  the  party,  ibid, 
though  in  the  foji,  is  a fufficient  grantee  within  this  ftatute, 
but  it  does  not  extend  to  fuch  as  come  in  merely  by  a£l:  of 
law,  nor  to  him  who  is  in  of  another  eftate. 

The  grantee  fhall  not  take  advantage  of  a condition  before  Moor  S76. 
he  has  given  notice  to  the  leflee,  though  he  may  of  a covenant,  q*'  47^6^. 

The  words  other  forfeiture,”  fliall  be  taken  for  other  for-  **" 

feitures  like  to  the  examples  there  put,  ‘uiz.  payment  of  rent, 
or  doing  wafte,  which  are  for  the  benefit  of  the  reverfion,  and 
therefore  conditions  for  payment  of  any  fum  in  grofs,  delivery 
of  corn,  iSc.  are  not  within  the  meaning  of  this  act.  The  i Saund.  23^% 
privity  of  aftion  is  transferred,  and  it  may  be  brought  in  the 
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country  where  the  covenant  was  made,  as  well  as  where  the 
land  lies. 

Covenant  by  the  aliignee  of  the  lefibr  agaiiift  the  leflec  af- 
ter his  affignment,  and  after  acceptance  of  rent  from  the  af- 
lignee,  it  is  good  within  the  ftatute. 

It  was  formei  ly  holden,  that  the  furrenderee  of  a copyhold 
was  not  an  alTignee  within  this  a£t  i ht<t  the  latter  cafes  have 
holden  other  wife. 

, Mod.  So.  5)tin.  305, 

Ail  covenants  are  to  be  taken  according  to  the  intent  of  tho 
parties;  as  where  the  condition  of  a bond  was  to  deliver  to 
the  plaintiff  an  obligation  (in  which  he  was  bound  to  the  de- 
fendant) before  fi|ch  a day  ; if  the  defendant  fije  the  plaintiff 
pn  the  obligation  and  recover,  and  afterward  before  the  day 
deliver  the  obligation,  it  will  not  be  a performance,  Hut  if 
yf.  be  bound  to  B.  that  his  fon  (then  being  infra  annos  nubila) 
fboiild  before  fu  h a day  marry  £.’s  daughter,  and  he  does 
marry  her  accordingly,  and  after  at  the  age  of  confent  dila- 
grees  to  the  marriage,  yet  the  covenant  is  performed.  But 
if  there  be  any  doubt  on  the  fenfc  of  the  wordr,  fuch  con- 
ftruclion  fhall  be  made  as  is  moft  ftrong  againfl:  the  cove- 
nantor. Therefore  if  covenant  with  B.  that  if  B.  marry 
his  daughter,  he  will  pjty  him  20/.  p^r  anm(irt  without  faying 
for  how  long,  yet  it  (ball  be  for  the  life  of  B.  and  not  for  ot\e 
year  only. 

A covenant  for  quiet  enjoyment  fhall  not  be  conflrued  to  ex- 
tend to  a wrongful  ejectment  by  a ftranger,  unlcfs  fo  exprefled. 

If  A-  grant  a rent  charge  to  B.  for  the  ufe  of  J.  5.  habendum 
tp  B.  his  heirs  apd  affigns  to  the  ufe  of  J.  S.  and  covenant 
with  B.  to  pay  to  the  qfe  of  J,  if  the  rent  be  behind,  B. 
may  have  fovenant. 

Where  a man  covenants  not  to  do  an  act  or  thing  which 
was  lawful  to  do,  and  an  a6t  of  parliament  comes  after  and 
compels  him  to  do  it,  the  ftatute  repeals  the  covenant, 

So  if  a man  covenant  to  do  a thing  which  is  lawful,  and  an 
a<5l  comes  to  hinder  him  from  doing  it,  the  covenant  is  re- 
pealed. But  if  a man  covenant  not  to  do  a thing  which  was 
then  unlawful,  and  an  a£t  come  and  mal^e  it  lawful,  fuch 
does  not  repeal  the  covenant.' 
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If  the  principal  thing  to  be  performed  as  the  conveyancing 
an  eftatc,  be  void,  further  covenants  which  are  relative 
and  dependant  thereon,  are  fo  lilcewife  ; but  where  the  cove- 
nants are  diftin£l  and  feparate,  it  is  not  material  whether  an 
eftate  pifled  or  not  ^ as  a covenant  for  the  payment  of  a fum 
of  money. 

For  the  better  underftanding  what  fhal]  be  faid  to  be  a breach 
of  covenant,  and  how  far  it  is  neceflary  to  fet  it  forth  in  an  ac- 
tion of  covenant,  it  will  be  proper  lihewife  to  take  notice  what 
would  be  a breach  of  a promife  or  condition,  and  how  far  it  is 
necc/l'ary  to  fet  it  forth  in  an  action  of  debt  or  upon  the  cafe. 

Debt  upon  bond  conditioned  to  pay  on  or  before  the  5th  of 
September^  the  defendant  pleaded  payment  on  the  5th  ; the  plain- 
tiff  replied  that  he  did  not,  and  thereupon  i flue  joined  ; After 
verdift  for  the  plaintiff,  judgment  arrefted  becaufethe  replica- 
tion fhould  have  been,  that  he  did  not  pay  at  the  day,  nor  at  any 
time  before  i for  otherwife  he  does  not  fhew  a breach  to  intitle 
himfelf  to  his  a<3ion,  which  is  neceflary  in  all  cafes  where  th^ 
plea  is  founded  upon  fomething  within  the  condition.  But  it  is 
otherwife  where  the  plea  is  of  a collateral  matter,  (as  a releafe, 
tiff.)  for  fuch  pica  admits  a breach,  and  this  rule  holds  in  all 
cafes,  except  in  bonds  for  the  performance  of  an  award  j for 
there,  though  a collateral  matter  be  pleaded  (fuch  as  tiulagard 
ytf/V,)yetthc  replication  muft  fhew  a breach,  that  it  may  appear 
to  the  court  to  be  in  fuch  part  of  the  award  as  is  good;  for 
an  award  may  be  good  In  part  and  bad  in  parr. 

In  cafe  for  ;.hat  the  defendant  promifed  to  deliver,  on  or  be- 
fore the  5th  "Januarfy  20  quarters  of  corn  out  of  a fliip  into  a 
barge,  to  be  brought  by  the  plaintiff,  and  breach  afligned  that 
the  defendant  did  nor  deliver  on  the  5th  j on  mn  affurnffit  ver- 
didl  for  the  plaintiff,  and  on  motion  in  arreff  of  judgment  it 
was  holden  by  Holt  Ch.  Juft,  that  as  the  defendant  could  not 
make  a tender  before  the  la  ft  day,  itiliall  not  be  prefumed  that 
the  plaintiff  was  there  to  receive  it  fooner,  therefore  the  de- 
claration would  have  been  good  on  demurrer,  but  clearly  fo 
after  verdifl,  becaufe  an  aclual  delivery  at  any  time  might 
have  been  given  in  evidence  on  the  non  affumpftt. 

In  debt  upon  bond  the  defendant  prayed  oyer  of  the  condi- 
tion, which  was  to  perform  covenants  in  an  indenture,  and 
thec(:upon  he  brought  the  Indenture  into  court,  and  pleaded  that 
there  were  no  covenants  on  his  part  to  be  performed.  The 
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plalatiiF  prayed  oyer^  and  In  ra<£l  there  being  feveral  covenants 
on  the  dcfendam’s  part  to  be  performed,  he  demurred.  Saa/r- 
dets  for  the  defendant  objeffed,  that  the  plaiiuift  had  demur- 
red irop  hajlivement.,  for  that  he  ought  to  have  fliewed  a breach 
to  maintain  his  action  \ but  the  plalntifF  had  judgment,  for  it 
appeared  judicially  to  (be  court,  of  the  defendant’s  ownlhew? 
ing,  that  he  had  pleaded  a falfe  plea,  and  therefore  there  was 
no  occafion  for  the  plaiiitifF  to  fhew  any  matter  of  fafl:  to 
maintain  his  action. 

In  debt  upon  a bail  bond,  the  declaration  fet  forth  that  A. 
and  £.  and  the  defendant  became  bound  jointly  and  feverallyfor 
the  appearance  of  A.  that  A.  did  not  appear,  and  that  the  de- 
fendant had  not  paid  5 fpecial  demurrer,  becaufe  not  averred 
that  the  money  was  not  paid  by  either  of  the  other  two,  and 
compared  to  a 'covenant  by  three.  However,  upon  fearch  of 
precedents,  the  plaintiff  had  judgment. 

Debt  on  bond  conditioned  to  perform  an  award,  the  defend- 
ant pleads  nul agard.  The  plainti ff  replies,  and  fhe ws  an  award 
to  .pay  a fum  of  money,  but  no  time  exprefled  when,  and  af- 
figned  a breach  in  TiQn-p^ym^nlliat  Jttpim  requifuus,  On  de- 
murrer the  court  held  it  not  necefliiry  to  alledge  a fpecial  re- 
queft  but  where  the  other  party  may  (raverfe  it,  which  he 
could  not  do  here  without  a departure. 

There  is  a great  difference  between  aflignlng  a breach  inan 
a£Uon  of  covenant,  and  in  debt  upon  boytd  conditioned  for 
the  performance  of  covenants,  becaufe  in  covenant  all  is  re- 
coverable in  damages,  and  thofe  will  be  ^hat  the  party  can 
prove  he  has  a£tually  fuftained,  but  in  the  other  cafe  a breach 
is  a forfeiture  of  the  whole  bond ; therefore  in  covenant  it  is 
fulHcient  to  affign  the  breach  in  the  words  of  the  covenant, 
but  that  would  not  do  in  debt  upon  bond  for  the  performance 
of  covenants. 

And  this  leads  me  to  take  notice  of  another  difference  be- 
tween covenant  and  debt,  vIt^,  I hat  at  common  law  in  debt 
upon  bond,  with  condition  to  perform  covenants,  the  plaintiff 
could  afllgti  only  a flngle  breach,  but  in  covenant  he  might  af- 
fign  as  many  breaches  as  he  pleafed ; but  now  by  the  8 y g 
JV.  3.  f.  11.  the  plaintiff  may  in  debt  on  bond,  or  on  a penal 
fum  for  performance  of  covenants,  aflign  as  many  breaches  as 
he  Ihall  think  He,  and  the  jury  fhall  alfcfs  not  only  fuch  dama- 
ges and  cofts  as  have  been  heretofore  ufually  done  in  fuch 
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cafes,  but  a!fo  damages  for  fuch  of  the  faid  breaches  as  the 
plaintiff  fliall  prove  to  have  been  broken,  and  like  judgment 
fcall  be  entered  on  fuch  verdidl  as  has  been  heretofore  ufu- 
ally  done  on  fuch  like  occafions  j and  if  judgment  be  given  for 
the  plaintiff  on  demurrer,  or  by  confeffion  or  nibil  dicky  the 
plaintiff  upon  the  roll  may  fuggeff  as  manybreaches  as  he  ihall 
think  fit,  upon  which  fhall  be  a writ  of  enquiry,  and  in 
cafe  the  defendant  after  judgment,  and  before  execution,  fhall 
pay  into  court  fueh  damages  and  cofts,  a ftay  of  execution  fhall 
be  entered  on  record  y or  jf  by  execution  the  plaintiff  fhall  be 
paid  and  fatisfied  all  fuch  demands,  cofts  and  charges,  the 
body,  land  or  goods  of  the  defendant,  fhall  be  thereupon  dif- 
charged,  which  fhall  likewife  be  entered  upon  record  j but  in 
each  cafe  fuch  judgment  fhall  remain  as  a further  fecurity  to 
anfwer  the  plaintiff  fuch  damages  as  may  be  fuftained  for  fur- 
ther breach  of  any  covenant  in  the  fame  deed,  whereupon  the 
plaintiff  may  have  a Jet,  fa,  and  fo  uties  quoties. 

But  notwithftanding  this  a£l,  the  plaintiff  may  take  dama- 
ges only  occafione  dstentioms  debiti,  and  take  out  execution  for 
the  penalty. 

In  covenant  not  to  buy  or  fell  without  the  plaintiff’s  leave 
for  two  years,  breach  aligned  that  diverfu  ditbm  nc  vicibus  be- 
tween fuch  a day  and  fuch  a day  he  had  fold  to  H.  and  feveral 
other  perfons  unknown,  goods  to  the  value  of  100/.  znd  per 
Holt  Ch.  Juft,  in  debt  on  bond  to  perform  covenants,  the  re- 
plication muft  fhew  a certain  breach,  but  in  covenant  it  is 
enough  to  aftlgn  a general  breach,  and  this  is  certain  enough, 
for  it  is  fo  deferibed  that  if  another  a£fion  be  brought,  the 
defendant  may  plead  a former  recovery  for  the  fame  caufe, 
and  aver  this  to  be  the  fame  felling. 

In  covenant  for  rent  the  breach  afligned  was,  that  the  de- 
fendant had  not  paid,  without  faying  “ or  his  affigns  and 
the  court  held  the  breach  well  affigned,  for  the  court  will  not 
prefume  an  affignment. 

And  now  to  confider  what  fliall  be  a fufticient  performance, 
and  how  to  plead  it. 

Where  a perfon  undertakes  by  bond  for  doing  of  an  a6I,  it 
is  not  fufheient  for  him  to  fliew  that  he  has  done  all  in  his 
power,  for  the  condition  is  for  his  benefit,  and  if  not  perform- 
ed he  is  fubje£l  to  the  penalty  ; however  this  rule  is  fubjciff  to 
this  exception,  vi%„  Where  the  condition  is  prevented  from 
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An  Introdunkn  to  the  Law 

being  performed  by  the  acl  of  God,  as  by  the  death  of  the 
paity  before  the  day,  or  by  the  a£l  of  law  ; as  if  I gave  a bond 
conditioned  to  do  an  a<51,  and  a flatiite  afterward  made  it  un- 
lawful ; or  by  the  a£t  of  the  obligee  hi  in  (elf,  for  it  would  be 
unjuft  that  he  fliould  take  advantage  of  his  own  wrong. 

Covenantor  a demife  of  a mell’uage  with  the  appurtenances, 
in  which  the  defendants  covenanted  to  repair,  and  breach  affign- 
cd  in  not  repairing  : the  defendants  pleaded  the  entry  of  the 
plaintiff  in  air  turn  pofterius  of  the  mefluage.  I'he  court  held  it 
HO  plea,  for  the  entry  into  the  backyard  does  not  fufpend  the 
covenant  to  repair,  as  he  is  ftili  in  poficlTion  of  the  meifuagci 
but  the  rent  is  lufpended  by  an  entry  into  any  part. 

Where  there  is  an  exprefs  negative  and  likewife  an  affirma- 
tive in  the  covenant,  the  defendant  muft  not  plead  generally, 
covenants  performed,  but  mult  fet  forth  that  he  has  not  done 
what  he  covenaitted  not  to  do,  and  that  he  performed  what  he 
covenanted  to  perform  ; and  if  any  of  the  covenants  be  in  the 
disjundtive,  he  muft  fhew  what  part  he  has  performed  j fo  if 
any  of  them  be  to  be  done  of  record,  the  performance  muft 
be  fhewn  fpecially,  becaufe  the  yecord  fhall  be  tried  by  It- 
fdf. 

But  note;  That  if  the  negative  covenant  be  only  in  affirm- 
ance of  the  aftirinative,  performance  generally  is  a good  plea. 

If  by  a deed  two  things  are  to  be  performed,  one  on  the  part 
of  the  plaintiff,  the  other  on  the  part  of  the  defendant,  if  there 
be  not  mutual  remedy,  the  plaintiff  ought  to  aver  performance 
on  his  part ; But  where  the  agreement  was  in  rhefe  words,  **  It 
“ Is  agreed  upon  by  y.  5.  and  B.  C.  that  the  faid  B.  C.  fhall 
**  J'  *00/-  for  all  his  lands  in  Dale\  in  witnefs  where- 
**  of  we  do  mutually  put  our  hands  and  feals  It  was  holden 
that  the  adlion  was  well  brought  without  averring  the  con- 
veyance of  the  land,  for  if  it  were  not  conveyed  the  defend- 
ant might  have  an  action  of  covenant  againft  the  plaintiff; 
bat  it  had  been  otherwife,  if  the  fpecialty  had  been  the  words 
of  the  defendant  only,  and  not  the  words  of  both  parties  by 
way  of  agreement,  as  in  the  cafe  flated. 

If  the  covenant  of  the  one  part  be  negative,  and  the  affirm- 
ative covenant  of  the  other  part  be  in  confideration  of  the 
performance  thereof ; though  the  negative  be  broken,  yet  the 
affirmative  ought  to  be  performed,  for  it  is  not  a condition 
precedent,  as  a negative  covenant  cannot  be  f^id  to  be  per- 
formed while  it  is  poffibi?  to  be  broken. 
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Where  the  covenant  is  for  the  aciof  a ftranger,  there  per- 
formance generally  is  not  a good  plea,  but  he  muftfiiew  how 
performed. 

A.  covenants  that  he  has  full  power  to  leafc,  t^r.  in  cove- 
nant it  is  fulHcient  for  the  pi  ai  mi  IF  to  fay  that  he  bad  not  full 
power,  but  in  fuch  cafe  the  defendant  mull;  Ibcw  what  eftate 
he  had  at  the  time  of  making  the  leafe,  that  it  may  appear  he 
bad  full  power,  and  then  the  plaintilFmuli  Ihew  a fpecial  title 
in  fomebody  elfe,  but  the  covenant  being  general,  the  general 
alTignment  is  prhna  facie  good  ; yer  if  A.  covenant  to  permit  s Co.  89. 
jB.  to  take  (he  rents  and  profits  of  certain  land,  non  permijh 
alone  is  too  general } for  in  fuch  cafe  the  defendant  could  not 
plead  quod permiftt. 

In  this  adlion  of  covenant  the  damages,  and  not  the  debt,  iShow.  130. 
being  the  thing  in  demand,  there  is  no  necefltty  of  pleading 
tender  and  refufal  with  an  uncore  prift. 

In  covenant  for  non-payment  of  rent,  the  defendant  can- 
not plead  levied  by  di{lref%  for  that  is  a confefUon  that  it  was 
not  paid  at  the  day,  but  runs  in  arrear,  or  payment,  at  the 
day,  will  be  a good  plea.  Aiiter  of  riens  in  arrear  generally. 

A releafe  of  all  demands  is  not  a rcleafe  of  a covenant  be- 
fore it  is  broken,  and  therefore  cannot  be  pleaded  in  bar  ; but 
accord  and  fatisfaflion  is  a good  plea  though  the  a£lion  be 
founded  on  a deed,  for  it  is  not  pleaded  in  difeharge  of  the  co- 
venant, but  only  of  the  damages,  and  the  covenant  remains. 

In  covenant  for  a year’s  rent  due  Michaelmas  1726,  the  de- 
fendant craved  oyero^  the  leafe,  in  which  there  was  a covenant 
on  the  part  of  the  leflceto  repair  (except  the  premiiTes  fliall 
demolilhed  by  fire)  and  then  pleaded  that  before  Michaelmas  ^ 
1725  the  premifl'es  were  burnt,  and  that  they  were  not  rebuilt  ^ ^ 

by  the  plaintiff  during  the  whole  year  for  which  the  rent  was  ^y^/‘  ‘ 
demanded,  nor  had  he  any  enjoyment  of  the  premifles,  there-  /U/t 
fore  prayed  judgment  If  he  fhould  be  charged  with  the  rent. 

The  plaintiff  demurred  and  had  judgment,  for  whatever  was 
the  default  of  the  plaintiff  in  not  repairing,  yet  the  defendant 
qauft  at  all  events  perform  his  covenant. 
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CHAPTER  IV, 
Of  Debt. 
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J H E a£Iion  of  debt  is  founded  upon  a contra6l  either  ex.^ 
prefs  or  implied,  in  which  the  certainty  of  the  fum  or 
tA6C-  • appears ; and  the  plainti^is  to  recover  the  fum  In  numeroy 

and  not  to  be  repaired  in  damages,  as  he  is  in  thofe  a£Itons 
which  found  only  in  damages,  fuch  as  ajfumpfit^  But  when 
the  damages  can  be  reduced  by  the  averment  to  a certainty^ 
debt  will  lie,  as  on  a covenant  to  pay  fo  much  per  load  for 
wood,  t^c.  So  if  in  an  action,  in  which  the  plaintifF can 
only  recover  damages,  there  be  judgment  for  him,  he  can  af- 
terward bring  debt  for  thofe  damages. 

Debt  will  lie  for  an  amercement  in  a court  leet,  but  then 
' the  declaration  ought  to  fet  forth,  that  the  defendant  was  an 
inhabitant  as  well  at  the  time  of  the  amercement  as  of  the  of- 
fence, but  this  will  be  cured  by  the  verdict,  for  it  muft  be 
proved  at  the  trial. 

Note  j Li  this  cafe  the  defendant  may  traverfe  the  fa£l  of 
the  prefentment. 

But  where  there  is  an  averment  in  the  declaration  which  is 
not  necellary  to  maintain  the  adlion,  the  plaintiff  is  not  bound 
to  prove  it ; as  where  in  debt  on  a policy  of  infurance  the  de- 
claration fet  forth  an  agreement  in  the  policy,  that  if  any  dif- 
pute  arofe,  it  fhould  be  referred  to  arbitrators  to  be  chofen 
one  by  each  party,  and  averred  that  it  had  not  been  referred, 
and  that  without  default  in  the  plaintiff  j at  the  trial  the  plain- 
tiff did  not  prove  he  ever  named  a referee,  and  therefore  it 
was  obje6Ied  that  he  had  not  proved  his  declaration.  But  on 
a cafe  referved  the  court  held  it  to  be  no  part  of  the  contradl, 
but  a collateral  agreement,  therefore  not  neceffary  to  be  fet 
out  in  order  to  intitle  the  plaintiff  to  his  a<^ion,  and  therefore 
not  neceljary  to  be  proved. 

If  a fheriff  levy  money  at  the  fult  of  J.  S.  and  return  the 
writ  ferved,  J.  S.  may  have  debt  againft  the  fheriff  for  the 
money  without  any  a<5Iual  contract.  But  if  lie  return  that  he 
^has  taken  goods  into  his  hands  to  fuch  a value,  which  temain 
pro  dtfeifu  emptorunii  he  fhall  not  be  charged. 

Note  j 
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Note ; Debt  againft  the  fiierifF  for  money  levied  upon  a 
ft.  fa,  is  not  within  the  ftatme  of  limitations  (at  Jac.  i. 
which  enafts  that  afiions  of  debt  grounded  upon  any  lending 
or  contraill:  without  fpecialty,  debt  for  arrearages  of  rent, 
i^c.  ftiall  be  brought  within  fix  years,)  for  though  it  be  not  a 
matter  of  record  till  the  writ  be  returned,  yet  it  is  founded 
Upon  a record,  and  hath  a firong  relation  to  it. 

If  a ftatute  prohibit  the  doing  a thing  under  a certain  pe- 
nalty, and  prefcribe  no  method  of  recovery,  the  party  in- 
titled  may  bring  debt. 

If  a pawner  (after  tender  and  rcfufal)  recover  goods  in  ari 
a£Iion  of  trover,  yet  the  pawnee  may  have  debt  for  his  mo- 
ney, for  the  duty  remains. 

So  if  the  pawn  be  fiolcn  or  pcrilh  without  the  default  of 
the  pawnee. 

J.  paid  money  to  5.  as  a fine  upon  promife  to  make 
a leafe  of  land  i before  the  leafe  made  B.  was  evifled ; the 
court  held  debt  would  not  lie  for  the  monev,  for  it  was  not 
paid  to  be  received  back  again. — It  appears  by  what  is  faid 
atrtf  fo.  that  in  fiich  cafe  the  party  might  bring  an  a6Hon  of 
cjfumpfit  for  money  had  and  received  to  his  ufe ; and  there- 
fore it  is  probable  that  on  the  fame  ground  the  courts  would 
now  bold  that  the  a<5tlunof  debt  would  lie. 

If  a man  enter  into  a bond  for  the  payment  of  feveral  firms 
of  money  at  feveral  days,  debt  will  not  He  till  the  laft  day  be 
paft : And  it  is  the  fame  upon  a contraft,  for  where  there  is 
but  one  contra£I  there  can  be  but  one  debt,  andconfequently 
but  one  a^ion  of  debt.  But  on  a covenant  or  promife,  after 
the  firll  default  covenant  or  cafe  will  lie,  for  as  often  as  the 
money  is  not  paid,  fo  often  there  is  a breach  of  covenant. 

What  is  faid  above  is  meant  of  fingle  bonds  | for  where 
there  is  a bond  in  a penal  fum/conditioned  to  pay  money  at 
different  days,  the  condition  is  broken,  and  the  bond  become 
abfolute  upon  failure  of  payment  at  either  of  the  days,  and 
debt  will  lie  before  the  laft  day  Is  paft. 

If  this  aiftion  be  brought  for  money,  it  muft  be  in  the  dibet 
and  dttinet  \ if  for  goods  in  the  detinti  only.  So  if  brought 
for  foreign  money  not  made  current : Or  it  may  be  brought  in 
the  dibit  and  detinet  for  fuch  a fura  as  is  the  value  of  the  foreign* 
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All  executor  muft  bring  debt  In  the  detinet  only,  though 
this  would  be  aided  -after  verdi£t  by  the  i6  Car.  2.  and  the 
4 ^nn.  c.  16.  extends  all  the  ftatutes  of  jeofails  to  judgments 
to  be  entered  on  confeffion,  l^c.  So  if  an  executor  bring 
debt  againft  a fherifFupon  an  efcape,  itfhall  be  in  the<^£tiMrt 
only.  So  if  he  bring  debt  upon  a judgment  obtained  by  him- 
felf:  But  if  he  take  a bond  for  a debt  due  to  his  teftator, 
debt  upon  it  mull:  be  in  the  debet  and  detinet  i fo  if  he  fell  the 
goods  of  his  teffator,  and  bring  debt  for  the  money.  But  if 
an  executor  were  to  take  a frefli  bond  with  an  additional 
obligee,  payable  at  the  fame  time  as  the  former,  it  feems  in 
fuch  cafe  as  if  he  fhould  bring  debt  upon  it  in  the  detimtovAy, 
for  by  fuch  change  of  the  fecurity  he  does  not  make  himfclf 
liable,  as  he  does  in  the  other  two  cafes.  So  debt  againlt 
an  executor  fiiall  be  in  the  eietinei  only,  for  he  is  chargeable 
no  further  than  he  has  allets  ; but  after  judgment  againft  an 
executor,  one  may  have  debt  in  the  debet  and  dfUnct,  fug- 
gefting  a devajiavit.^  and  thereby  charge  him  dehonlipO' 
priis.  So  in  debt  for  rent  incurred  in  bis  own  time,  and  fo 
in  debt  againft  an  heir  on  the  bond  of  his  father. 

In  debt  on  a judgment  againft  the  defendants  as  executors 
fuggefting  a devajiavit ; In  the  original  action  the  detendants 
had  pleaded  plena  adminijiravit,  and  the  plaintiff  had  taken 
judgment  of  future  alTets  quands  acciderent.  Lord  Mansjield 
would  notallow  the  plaintiff  to  give  any  evidence  of  effecls 
come  to  the  hands  of  the  defendant  before  the  judgment  j for 
the  plaintiff  has  admitted  that  the  defendants  fully  adminiftred 
to  that  time : And  there  being  no  evidence  of  any  alTets 
come  to  his  hands  fmccj  the  plaintiff  was  nonfuited. 

In  debt  upon  bond,  the  defendant  cannot  plead  mldcbet,\mt 
muft  plead  non  eji  fa£ium  ; and  it  has  been  faid,  that  if  on  fuch 
iffue  there  be  a variance  in  the  date  between  the  count  and  the 
deed,  the  plaintiff  ought  not  to  be  nonfuited,  becaufc  the  deed 
isbrought  into  court,  and  remains  there  j an3\herefore  the  ma- 
terial part  of  the  iffue  is,  whether  the  deed  brought  into  court 
be  his  deed,  and  the  deed  in  court  is  the  deed  upon  which, 
notwithftanding  the  mlftake.  However  this  opinji^n  may  well 
be  doubted  of,  for  it  is  the  conftant  prafliceto  compare  the  de- 
claration with  the  bond  produced  at  the  trial ; yet  where  the 
plaintiff  declared  of  a deed  of  covenant*  dated  30th  March 
anno  Demini  lyoj.  anmq\  regni  13  JV.  3.  and  made  aprofert 
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upon  eyer^  the  deed  was  only  dated  30th  Jlfarch  1 7CI,  want- 
ing annQ  Domini  ei  anno  regni^  fs’c.  and  though  it  was  demur- 
red to  for  the  variance,  the  court  held  it  none,  for  it  was 
implicitly  in  the  deed. 

Debt  on  bond,  quo/l  cum  defendem  opud  London,  iSc.  per  Salk.  655, 
f.ripium^  tfc.  concejfit  fe  ieneri  to  the  plaintifF  in  40/.  joluend. 
to  the  plaintifF,  the  defendant  craved  oyer^  and  the  bond 
was  to  pay  to  his  attorney  or  his  aflignces,  and  was  dated  at 
Fort  Saint  David^s^  the  defendant  pleaded  thefe  variances  in 
abatement ; and  per  cur.  the  iirft  is  no  variance,  for  payment 
to  the  plaintifF  or  his  attorney  is  the  fame  thing,  the  ieneri 
made  it  a debt  to  the  plaintifF,  and  a folvend.  to  any  body  elfe 
would  be  repugnant:  But  the  fecond  variance  is  fatal,  for 
the  dating  made  the  bond  hca/^  but  he  might  have  declared 
quod  cum  the  defendant,  apud  Port  St.  David’r,  viz*  apud 
London  iaparoch',  » 

In  debt  for  rent,  if  it  be  referved  by  deed,  the  proper  plea  H«d.  331, 
is  non  eft  faHumt  if  without  deed  non  dimifit ; or  if  by  deed 
he  may  plead  nil  debet.,  for  an  indenture  does  not  acknowledge 
a debt  like  an  obligation,  for  the  debt  accrues  by  the  fubfe- 
quent  enjoyment. 

The  difFerence  is  where  the  fpecialty  is  but  inducement  to  sRiym.  1503, 
the  a(5Iion,  and  matter  of  fa<^  the  foundation,  there  nil  debet  ^ 

A-'  • % 

will  be  a good  plea  ; but  where  the  deed  is  the  foundation,  and 
the  matter  of  but  inducement,  there  nit  debet  is  no  plea. 

In  debt  for  rent  upon  an  indenture,  if  the  defendant  plead  Salk.  277,. 
nildebel,  he  cannot  give  in  evidence  that  the  plaintifF  had  no- 
thing in  the  tenements,  becaufe,  if  he  had  pleaded  it  fpectally, 
the  plaintifF  might  have  replied  the  indenture  and  effopped 
him,  or  the  plaintiff  might  demur,  for  the  declaration  being  on 
the  indenture,  the  eftoppel  appears  on  record.  But  if  the  dd’en-*'-  ' 
dant  plead  nihil  habuily  (^c.  and  the  plaintiff  will  not  rely  on 
the  eftoppel,  but  reply  habuit  3 the  jury  fhall  find  the  truth. 

In  debt  againd  a flieriff,  the  plaintiff  declared  on  a judg-  C*.  K..B.  604. 
ment  againd  y,  S.  and  a H.  fa.  taken  out  and  delivered  to  the 
defendant,  who  virtute  thereof  hath  levied  the  money  ; the 
defendant  pleaded  nil  debet,  and  it  was  holden  a good  plea, 
and  this  difference  taken,  that  where  the  writ  has  not  been 
returned,  the  plea  is  good,  becaufe  it  is  matter  of  fa<d,  whe- 
ther he  has  levied  the  money  or  not  3 otherwife  where  the  f. 
fa.  is  returned. 
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By  4 ^ Ann.  c.  16./.  II.  Where  debt  is  brought  on 

any  finglc  bill,  or  upon  any  judgment,  if  the  money  due 
thereupon  have  been  paid,  fuch  payment  may  be  pleaded  in 
bar  : And  fo  of  a bond  conditioned  to  pay  money,  though 
the  money  were  not  paid  at  the  day  and  place,  yet  if  it  were 
paid  at  a fubfequent  day,  the  defendant  may  plead  it  in  bar; 
but  the  defendant  cannot  plead  a tender  and  refufal  of  princi- 
pal and  intereft  at  a fubfequent  day  in  bar,  for  that  is  not 
within  the  equity  of  the  ftatute  ; for  fuch  conftrudion  would 
be  prejudicial,  as  it  would  empower  the  obligor  to  compel 
the  obligee  at  any  time  without  notice  to  take  in  his  money. 
In  debt  upon  a contracf,  the  plaintiff  muft  prove  the  fame 


Jncletion  and 
Crips,  2 Salk, 

S14.  s.c. 


-^^P^-^contraft  as  is  alledged  in  his  declaration ; as  if  debt  be 
brought  on  a contradl  for  20/.  proof  of  a contraft  for  20  marks 
' ' is  not  fufficient,  though  the  defendant  pleaded  nondehetpra- 

20 1.  nec  aliquejn  denar  tor  urn.,  for  there  is  a difference  be- 
/•'*^^twcen  the  contradb  proved,  and  the  contradl  declared  upon. 
The  plaintiff  declared  upon  a deed  whereby  the  defendant 
covenanted  to  pay  the  plaintiff  35/.  for  every  hundred  of 

wood  in  fuch  a place,  and  that  he  delivered  fo  many, 

hundred  and  one  half,  which  came  to  182/.  lOr.  thedefen* 
dant  demurred  ; and  the  court  held,  Firft,  there  can  be  no 
apportionment,  and  the  demand  of  the  half-hundred  is  more 
^ than  can  be  due  by  contrail:.  Secondly,  a may  be 

entered  for  that,  and  judgment  for  the  reft.  But  where  the 
•j/  ,*-r  fum  demanded  depends  on  the  deed  itfelf,  and  on  nothing 

. , / L • / extrinfical,  (as  in  debt  or  covenant  to  pay  20 /.)  there  can 

A remittitur.  But  here  it  niight  be  more  or  Icfs  by  mat- 

^ ^ ter  cxtrinfic  j and  therefore  the  variance  not  inconfiftent  with 

deed. 

defendant  plead  non  ejl  fadlum^  the  plaintiff  muft 
prove  the  execution  of  the  deed,  and  proof  that  one  who 
called  himfelf  B.  executed  is  not  fufficient,  if  the  witnefs  did 
not  know  it  to  be  the  defendant. 

The  defendant  may  on  the  general  iffue  give  in  evidence  any 
thing  which  proves  the  deed  to  be  avoided,  though  it  were  de- 
livered as  his  deed,  for  the  plea  is  in  the  prefent  tenfe,andifit 
be  avoided,  it  is  not  now  his  deed;  as  if  it  have  a rafure  before 
the  a£lion  brought:  But  if  the  alteration  be  by  a ftranger  with- 
out the  privity  of  the  obligee  in  a point  not  material,  it  will  not 
avoid  it.  And  not*  ; Though  if  Tome  of  the  covenants  of  an 

indenture 
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indenture  or  conditions  of  a bond  be  againft  law,  they  are 
void  ab  initio,  and  the  others  ftandgoodj  (for  if  part  of  the  Francis  v. 


condition  be  bad  by  the  common  law,  and  part  good,  the 


deed  will  be  good  for  that  part  of  the  condition  which  is  good; 

aHt£r  where  part  is  made  bad  by  ftatute.)  Yet  if  a deed  con-  /y  ^ 

tain  divers  diflincf  and  abfolute  covenants,  or  a bond  divers  ^ , y?  0/^ 

diflinft  and  abfolute  coriditionsj  if  any  of  them  be  altered  by  y*- 


additions,  interlineations  or  rafure,  this  mi&feafance  ex  prjl  j'  / r y 

So  if  the  feal  be  broken  oft,  ^ 


2 Show*  28, ' 
ii  Co.  2.2.  tib 


facto  avoids  the  whole  deed. 

the  jury  may  find  it  was  broken  by  chance.  ^ 

Three  were  hound  jointly  and  feveraJly  in  an  obligation,  atid  j 
bn  an  affioii  brought  againft  one  of  them,  he  pleaded  that  the 
feal  of  one  of  the  others  was  torn  off;  and  the  obligation  can- 
celled, and  therefore  void  againft  all.  Upon  demurrer,  it  was 
adjudged  that  the  obligation  by  the  tearing  eff  the  feal  of  one 
of  the  obligors  became  void  againft  all;  notwithflanding  the 
obligors  were  bound  fevefafly  as  well  as  jointly.  But  if  the  L®wofE»iJfc 
obligation  had  been  only  feveral,  and  the  feal  of  one  were 
broken  off,  it  Teems  the  obligation  Would  continue  good 
againft  the  others. 

The  defendant  may  give  in  evidence,  that  they  made  him  {>(,1^  ^ 

fign  it  when  he  was  fo  drunk,  that  he  did  not  know  what  he  IF* 


Ai.ry 


III 


7^\ 


d*d,  (or  that  he  was  a lunatic  at  the  time,  Tates  and  Boon^ 


y V ^ 

Sulk.  MSS,  ^ ^ 


Middle f ex,  M.  12  G.  2.  S/r.  1104..I  or  that  it  was  delivered  „ . .s.  ' 

^ ^ Ti  . a R.  A.  683,  • 

as  an  eftrow  on  a condition  not  performed.  But  if  the  deed  5 Co.  iigi  ^ ^ 
be  only  voidable,  the  defendant  fhall  not  avoid  it,  or  take  any 
advantage  of  it  on  the  plea  of  non  eji  faStum  ; as  that  the  ob- 
ligor was  aninfantj  or  that  It  was  obtained  by  durefs.  So  Ci.K;  B,  60^, 
the  deferldant  cannot  give  payment  in  evidence  on  this  plea  ; 
but  may  give  in  evidence  that  fhe  was  a feme  covert  at  the 
time  of  entering  into  fuch  bond,  for  that  proves  it  not  to  be 
her  deed. 

If  the  defendant  plead  durefs,  the  deed  is  admitted,  and  the  5 Co.  iij. 
ifllie  lies  upon  the  defendant  j and  if  the  defendant  prove  the 
deed  was  given  under  an  afreft  without  any  caufe  of  action, 
it  is  fufficient ; or  if  the  arreft  were  withoutgobdauthority,  tho* 
for  a juft  debt;  or  if  the  arreft:  were  by  warrant  from  ajuftice 
of  peace  on  a charge  of  felony,  when  no  felony  was  commit-  tji. 
ted,  or  though  a felbny  were  committed,  yet  if  the  arreft  be 
unlawfully  made  ufc  of,  it  may  be  conftrued  a du'ers. 
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Afi  InifdductiQn  ib  the  Law 

III  1 Ra.  Mr.  687.  It  is  faid  that  a man  (lull  avoid  his  ilted 
by  durefb  of  his  goods,  as  well  as  of  his  perfoii,  but  in  Summr 
and  Feryman^  Mil,  1 708,  it  was  holden  that  a bond  couliS 
Dot  be  avoided  by  durd's  of  goo  Is. 

If  A.  menace  me,  except  I make  unto  him  a bond  of  40/) 
and  I tell  him  I will  not  do  ir^  but  i wilt  make  unto  him  a 
bond  of  20/,  the  cpiirt  will  not  expound  this  bond  to  be  vo- 
luntary upon  this  maxim,  nsn  vldetur  covfenjum  reihit(i£ri  ^ 
fills  ex  praferiptg  mtnanUs  a liquid  imrnhtavit. 

It  is  a rule  of  law,  that  no  one  can  avoid  a bond  by  aver- 
ring a delivety  thereof  upon  condition,  unlefs  he  fliev/  a writ- 
ing of  the  condition  j for  as  he  is  charged  by  a fufficient 
writing,  fo  he  mu  ft  be  difeharged  by  fu  ibcient  writing, 
or  by  fome  other  thing  of  as  high  authority  as  the  obli- 
gation. 

P*or  the  fame  reafon,  the  defendant  cannot  aver  the  eomli- 
tion  CO  be  different  from  what  isexprefi'ed  in  writing  j but  any 
averment  confiltent  with  the  condition,  which  ftievrsthe  con- 
dition agalnft  law’,  will  be  admitted  } therefore  where  the 
conftderation  on  which  the  bond  is  given  is  illegal,  thedefeh- 
dant  may  take  advantage  of  it  by  pleading,  as  fimony, 
ufury,  compounding  of  felony,  and  this,  notwithftand- 
ins;  there  be  a different  and  lei^al  confideraiion  fccitcd  in  the 
bond. 

To  debt  upon  bond  the  defendant  pleaded  the  infolvent 
debtors  a«iV,  thb  plaintiff  replied  there  was  no  notice  given 
him  purfuant  to  the  act,  and  illue  being  joined  ihercon,  the 
fummoncr  beirig  dead,  the  duplicate  of  the  proceedings  of  the 
juffices  was  holden  to  be  fuflictent  evidence,  becaufe  the  no- 
tice was  not  a matter  on  which  to  (oiind  their  jurifdiiftion } 
if  it  had  been  fo,  this  evidence  would  not  have  been  (UfliL'icnt. 
liut  in  this  cafe,  they  arc  judges  of  the  fufHciency  of  proof 
cf  notice,  it  being  part  of  their  jurifdidlion,  and  coiifcqueiitly 
their  duplicate  cf  its  being  a good  notice  wiil  be  good  evi- 
dence, the  fummoner  being  dead. 

In  an  aclion  by  the  afllgnee  of  an  infulvenc  debtor,  the  ccr*» 
tificate  made  at  the  fefBons  is  primri  fade  cviiiciicc  of  a due 
difeharge,  and  of  all  the  proceedings  under  the  inrolvent  ail; 
and  if  there  be  any  fraud  or  irregularity  in  the  proceedings  it 
is  incumbent  on  the  defendant  to  prove  it. 
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If  thff  defendant  to  debt  on  bond  conditioned  to  pay  on  a Wneh 
day  certain^  plead  fdvit  ad  dlem^  the  ilTue  lies  upon  him,  and  ^ 

if  he  prove  payment  before  the  day  it  is  fufficient^  fOr  he 
could  not  plead  it*  If  he  were  to  plead  it^  and  iflue  were 
joined  thereon,  it  wonld  be  immaterial ; therefore  to  fueh 


plea  the  plaintiff  fl}ou]d  reply,  ^mdmafohit  fecundum  farmam  Searle  aiui 
efficlum  cmdlmms*  On  the  iffue  of  fdvit  ad  dim  the  de* 


fendant  may  give  in  evidence  non-payment  ofinterefi:  for  20 
years,  but  in  fuch  cafe  If  the  plaintiff  be  executor  of  the  obli- 
gee, he  Will  be  admitted  to  prove  an  entry  on  the  bseJe  of  the 
bond  by  the  teftator  of  uncrcil  being  paid.  JButfuch  entry  Str.  Zzj* 
ought  to  appear  to  be  made  before  the  prefumptioohad  taken 
place. 

To  a bond  of  70  years  flandine;,  the  defendant  pleaded  fd-  ^5^- 
Vii  ad  die  my  and  relied  upon  the  prefumption  ; the  plain  tiff 
proved  paymciit  of  inrereft  two  years  after  the  time  meiuioned 
in  the  condition,  but  gave  no  evidence  of  any  fubfequent  re- 
ceipt or  demand  ; and  Raymond  Ch.  Juft,  was  of  opinion  that 
this  plea  was  to  be  taken  as  ftriclly  in  this  cafe  as  in  any  other; 
and  therefore  the  plaintiff  having  falftfied  the  plea,  it  was  not 
enough  to  fay  the  other  28  years  were  enough  to  Jet  in  the 
prefumption,  becaufe  to  take  advantage  of  that  the  defendant 
fbould  have  pleaded  upon  the  act  for  the  amendment  pf  the 
lavv,  that  he  paid  the  money  after  the  day,  in  which  cafe  it 
wooid  have  been  with  him  upon  this  evidencc- 

The  cafe  of  C?5r/r/r/7v/ ag  Ccx  is  worthy  of  notice,  as  Scr, 
file  wing  who  has  the  power  of  applying  payments. 

S:  O*  was  indebted  to  the  plaimiffYorcoaJs ; he  died  and  made 
his  wife  executrix  ; {he  continued  to  deal  with  the  plain  tiff,  then 
married  the  defendant,  who  !i  ::e  wife  bad  coals  from  the  plaintiff, 
and  made  feveral  pay  men  is,  generally  upon  account,  which,  if 
applied  to  tlie  debt  from  the  executrix^  and  her  debt  whilft  a 
widow,  cleared  both,  and  the  prefen t aciion  was  againft  the 
defendant  only  for  what  was  delivered  in  his  time.  The  quef- 
tion  was,  who  had  2 right  of  applying  cbefe  payments,  there 
being  nodiredlion  from  the  defendant,  who  it  w^s  agreed  had 
the  firfi  right ; and  Lord  Ch.  Juft.  LeeMd  that  thereby  it  dc^ 
volvedto  the  plaintift,  and  therefore  he  mi^ht  apply  the  money 
lo  difeharge  his  W'ife’s  debt,  the  defendant  being  by  marriage  a 
debtor  fur  that;  but  as  to  the  demand  againft  her  as  executrix, 
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the  validity  of  which  depended  on  the  queftlon  of  aflets,  ISt. 
be  was  of  opinion  the  plaintiff  could  not  apply  any  of  the 
money  to  the  difeharge  of  that  demand. 

In  debt  againft  an  heir,  who  pleads  rtens  hydifeent^  the  obli- 
gation is  admitted,  but  the  plaintiff  mud  prove  affets,  and  it 
fufices  if  he  prove  aflets  in  Cermvall,  though  they  bealled^ed 
in  London^  for  aflets  or  not,  is  the  fubftance  of  tbeifluc  ; or  the 
plaintiff  may  prove  that  the  land  was  devifed  to  the  defendant 
and  his  heirs,  charged  with  a rent,  Cffr,  for  where  thedevifedocs 
not  vary  the  limitation,  the  heir  takes  by  difant.  And  thefe  and 
many  other  cafes  were  very  lately  confidcred,  in  a cafe  where 
the  teflator  feifed  in  fee  devifed  to  the  defendant,  his  heir,  all 
his  eflate  real  and  perfonal,  upon  condition  that  he  paid  his 
debts  and  legacies ; and  a queflion  was  made  whether  he 
took  by  purchafe  or  d'Jcenty  the  heir  having  pleaded  riemper 
dijeent  to  debt  upon  a bond  of  his  anceftor  ^ and  the  whole 
court  held  that  the  tenure  and  quality  of  the  eflate  not  being 
altered,  he  took  by  difeent^  and  that  charging  an  eflate  makes 
no  alteration  as  to  the  heir’s  taking  in  reipc£l  of  the 
land. 

So  if  the  heir  take  by  a voluntary  fettlement  made  by  his 
father,  which  is  void  as  to  creditors,  by  1 3 Eliz.  t,  3. 

In  debt  on  bond  againft  the  heir,  on  the  ifl'ue  of  riensper  £J- 
cr»/,  the  heir  may  give  in  evidence  an  extent  again  ft  him  upon 
a debt  owing  by  his  father  upon  bond  to  the  king;  but  it 
will  be  neceflary  to  produce  the  bond  itfelf,  ora  fworn  copy 
of  it. 

Note;  Where  you  bring  a yJv'.yJr.  againft  the  heir  upon  a 
judgment  on  bond  had  againft  his  anceftor,  you  can  only  ex- 
tend a moiety  of  the  land  defeendsd  by  elegit,  for  he  is  only 
chargeable  as  tertenanr.  But  where  you  bring  an  aSion 
againft  the  heir  upon  the  bond  of  his  anceftor  the  plaintiff  is 
intitlcd  to  take  the  whole  land  defeended  in  execution. 

By  3 fs"  4 //"’i  tf.  JId.  c.  14.  If  the  heir  alien  before  aflion 
brought,  yet  he  fltall  be  liable  to  thevalucof  the  land,  and  if  tie 
plead  riens  per  difeentj  the  plaintiff  may  reply,  that  be  had  lands 
from  his  anceftor  before  the  original  writ  brought,  or  bill  filed; 
and  ifupon  ifl'ue  joined  thereupon  it  be  found  for  the  plaintiff^  the 
jury  {hall  enquire  the  value  of  the  lands  fodefeended,  and  there- 
upon judgment  fliall  begiven,  and  execution  awarded  as  afore- 
faid,  (/.  c.  to  the  value  o.oly)  but  if  judgment  be  given  by  con- 
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fellian  of  the  action  without  confenitig  aflets  defcended,  or 
upon  demurrer,  or  nil  died.,  it  fhall  be  for  the  debt  and  da- 
mages without  any  writ,  to  enquire  of  the  lands  defeended. 

Xhe  ptaimifF  may  join  iffue  on  the  plea  riens  per  difeent, 
without  replying  as  he  is  impowered  by  this  llatute,  and  in 
fuch  cafe  the  jury  are  not  to  fet  out  the  value  of  the  land  de- 
fcemled,  but  it  is  fulHcient  for  them  to  find  that  lands  came 
by^/^^f^7/ fulneient  to  anfwer  the  debt  and  damages. 

Xhe  defendant  pleaded  rien$  per  difeent  al  temps  del  original, 
the  plaintiff  replied,  that  the  defendant  had  lufEcient  lands 
before  the  time  of  the  original  purchafed,  and  on  iSlie  there- 
on a verdi£l  was  given  for  the  plaintiff,  but  no  enquiry  of  the 
value  of  the  lands,  and  the  court  awarded  a repleader  ; iffue 
ought  not  to  have  been  joined  on  the  fulhciency  of  the  land 
defeended. 

The  heir  cannot  have  two  defences,  one  at  common  law, 
and  one  on  the  ftatute  ; therefore  if  to  riens  per  difeent  al  temps 
del  writg  the  plaintiff  reply  that  before  the  time  lands  de- 
feended,  the  heir  cannot  rejoin  that  he  fold  them  and  paid 
bond  debts  to  the  amount ; he  ought  to  difclofe  the  whole  in 
his  bar  at  once. 

Debt  on  bond  againfl  the  defendant  as  brother  and  heir  to 
y,  S.  upon  ifl'uc  riens  per  dfeent  a fpecial  verdicl  that  the 
obligor  was  feifed  in  fee,  had  iffue  and  died  fetfed,  and  the 
iffue  died  without  iffue,  whereupon  the  lands  defeended  to  the 
defendant  as  heir  to  the  fon  of  his  brother,  and  the  court  held 
the  iffue  v/as  found  againft  the  plaintiff ; for  the  defendant 
hath  noihlng  as  immediate  heir  to  his  brother,  and  if  he 
would  charge  him  as  collateral  heir  he  ought  to  have  made  a 
fpecial  declaration. 

But  if  //.  fettle  an  eflate  upon  himfelf  for  life,  remainder  to 
his  firfl  and  other  fons  in  tail,  remainder  to  his  own  right 
heirs,  and  enter  into  a bond,  and  die  leaving  a fon  who  dies 
without  iffue,  whereupon  the  unde  enters,  he  may  be  charged 
as  brother  and  heir  of  ji.  for  he  muff  make  himfelf  heir  to 
him  who  was  laft  actually  feifed. — And  note,  a reverflon  ex- 
pci^ant  upon  an  eftatc  tail  is  not  aflets  to  charge  the  heir 
upon  the  general  iffue  riens  per  difeent  i but  a reverflon  ex- 
pectant upon  an  eftate  for  life  mud  be  pleaded  fpecially. 

But  in  debt  for  rent  upon  the  plea  of  nil  debet,  he  cannot 
give  in  evidence  difburfements  for  neccfl'ary  repairs,  where  the 
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plaintiff  is  bound  to  repair,  for  he  might  have  had  covenant 
againft  him  ; but  he  may  give  in  evidence,  entry  and  evic- 
tion by  the  plaintiff.  But  if  the  leffor  enter  by  virtue  of  a 
power  referved,  or  as  a mere  trclpaffer,  yet  if  thelclTccbe 
not  eviSed,  it  will  be  no  fufpenfion  of  the  rent. 

On  fill  delict  the  plaintiff  proved  a note  by  which  the  defen- 
dant agreed  to  hold  for  a year  at  15/.  the  plaintiff  was  grantee  ' 
of  a reverfion,  and  the  life  at  that  time  dead,  but  he  had 
never  been  in  poffeilion  : the  defendant  was  permitted  to  give 
in  evidence  a prior  grant  of  the  reverfion  notwithftanding  the 
note  : but  Holt  Ch.  Juff.  faid,  if  the  plaintiff  had  ever  been 
in  poffeffioii,  though  but  as  tenant  at  will,  the  defendant 
could  not  give  in  evidence  nil  habuit  in  ienementis^  without 
having  been  evi£led.  So  he  may  plead  non  demlfit,  and  give 
the  fpecial  matter  in  evidence,  but  if  the  leafe  were  by  inden- 
ture he  could  not  plead  this  plea,  for  an  indenture  concludes 
bo:h  parties. 

In  debt  for  rent  the  defendant  pleaded  infancy  at  the  time 
of  the  leafe  made,  and  upon  demurrer  the  court  held  the  leafe 
voidable  only  at  the  eleilion  of  the  infant,  by  waiving  the 
land  before  the  rent  day  comes,  but  the  defendant  not  having 
fo  done,  and  being  of  age  before  the  rent  day  came,  the 
pUIniifThad  judgment. 

A leafe  by  parol  for  a year  and  an  half,  to  commence  after 
the  expiration  of  a leafe  which  wants  a year  of  expiring,  is  a 
good  leafe  within  the  ftatutc  of  frauds,  for  it  does  not  exceed 
three  years  from  the  making. 

If  the  defendant  infift  that  the  leafe  declared  on  is  not  the 
plaintiff’s,  the  plaintiff'  may  fhew  it  was  made  by  who  had 
authority  from  him  to  execute  it  in  his  name,  and  the  au- 
thority need  not  be  produced.  But  the  leafe  muff  be  made 
and  executed  in  the  name  of  the  principal. 

By  the  32  H.  8.  C.  37.  The  executors  and  adminiftrators 
of  tenants  in  fee,  fee  tall  or  for  life  of  rent  fervices,  rent 
charges,  rents  feclc  and  fee  farms,  may  bring  debt  for  the 
arrearages  againft  the  tenant  who  ought  to  have  paid  the 
fame. — For  the  conffrudfion  of  this  ftatutc,  vide  ante  paji 
1 lib.  2.  cap  4. — The  a£lion  is  local,  and  muft  be  brought 
where  the  land  lies. 

Note  1 detinet  for  rent  againft  an  executor  muft  be  brought 
where  the  leafe  was  made,  becaufe  it  is  for  arrears  in  the  tefta- 
tor’s  time:  but  when  it  is  in  the  debet  and  detinet  for  rent  acw 
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CTueJ  in  the  executor’s  time,  it  niufl  be  where  the  land  lies, 
but  if  iliue  be  joined  it  cannot  be  alccred,  bccaufe  it  is  agreed 
to  by  the  defendanr* 

Debt  for  rent  againft  the  lefTee  may  be  either  where  the  5ti'*  77^‘ 

JanJ  lies,  or  the  deed  was  made,  but  an  ailignee  is  charge- 
able only  on  the  privity  of  eftate* 

Debt  ag:aiuft  an  e?(ecu^.or  on  a Judgment  fucr^efijnjt  ^ 

Jiavity  may  be  either  in  AliddleUx  where  the  judgment  is  en-  jviic.  3 G.  2. 
tered,  or  in  the  county  where  the  devaflavit  is  laid  to  be.  But  ‘ ■' 
if  the  defendant  admit  the  judgment  and  traverfe  the  waftipg, 
that  i/rue  mufl  be  tried  in  the  proper  county. 

T'o  debt  upon  bond,  the  defendant  bejng  an  executor,  Davis.i/, 
.pleaded  a judgment  had  againft  him  on  a finiple  contra(5l  debt 
ft/i/ij,  tic.  and  upon  demurrer  the  plea  was  hoi  den  goodj  for 
other  wife  an  obligee  might  ruin  an  executor  by  keeping  the 
bond  in  his  pocket;  he  ought  to  give  notice  of  it.  Nay  it 
has  been  heiden,  th^t  an  exer^utor  is  not  hound  to  take  no- 
tice of  a judgment  obtained  3,g'4ln{}  his  teftator, 

The  jury  mufl:  anfwer  to  all  they  are  charged  A’ith,  tliere- 
fore  where  in  debt  upon  a charter  party,  whereby  the  defen- 
dant w'as  to  pay  fiffy  guineas  par  inonth,  the  plaintifl'declared 
for  5C0/.  the  defendant  pleading  that  he  had  paid  for  all  the 
time  the  fliip  was  in  his  fervice,  i flue  was  joined  thereon  j tiie 
jury  gave  a verdidi,  that  357  /.  remained  unpaid,  but  faid 
nothing  as  to  the  reft  of  the  500  /.  and  therefore  on  a writ 
of  error,  /t.  jB.  reverfed  the  judgment:  and  note  ; that  in  itaym.  ijir. 
furh  cafe,  if  no  judgment  b?  given,  a vc.  da  nsz’a  fliall  iflue. 

The  jury  befide  finding  the  debt  ought  to  give  damages  for  Wild,  j. 

the  detention,  which  is  ufually  i s.  though  under  particular  29  i:ar.  z, 

clrcurartances  it  maybe  more;  as  fuppofe  the  principal  and  ^ 

intcrefl  due  on  a bond  exceed  the  penalty,  the  jury  ought  to 
give  the  refldue  in  damages  as  we]l  as  in  debt  upon  a finglc 
bill. 

This  Is  a proper  place  to  takp  notice  of  the  ftatutes  for 
fcttiiig  off  mutual  debts,  and  alfo  to  confider  what  is  an  ex- 
tinguifhment  of  a debt. 

By  g G.  2.  f.  22.  Where  there  are  mutual  debts  betw-een 
plaiiUtfF  and  defendant,  or  if  either  party  (xe  or  be  fued  as  exe- 
cutor or  adminiflrator,  where  there  are  mutual  debts  between, 
the  teffator  or  in  reflate,  and  the  other  party,  one  debt  may  be 
let  againft  the  other,  and  fuch  matter  may  be  given  in  evidence 
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en  the  genera]  ilTue,  or  pleaded  inbar,  as  the  nature  of  the 
cafe  fhall  require  ; fo  as  at  the  time  of  his  pleading  the  general 
ifi'ue,  where  any  fuch  debt  is  intended  to  be  infilled  upon  in 
evidence,  notice  be  given  of  the  particular  fum  or  debt  fo 
intended  to  be  inlllled  on,  and  upon  what  account  it  became 
due;  and  by  8 G.  2.  c.  24.  mutual  debts  may  be  fet  againft 
each  other,  notwiiliftanding  fuch  debts  are  of  a different 
nature,  unlefs  in  cafes,  where  either  of  the  faid  debts  lhall 
accrue  by  reafpn  of  a penalty  contained  in  any  bond  or  fpe- 
cialty  ; and  in  all  fuch  cafes  the  debt  intended  to  be  fet  off 
fiiall  be  pleaded  in  bar,  in  which  plea  ftiall  be  fhewn  how  much 
is  truly  and  juftly  due  on  either  fide,**^nd  in  cafe  the  plain- 
tiff fliall  recover,  judgment  fliall  be  entered  for  no  more  than 
ihall  appear  to  be  due  after  one  debt  fet  againtl  the  other. 

A notice  was  as  follows,  ri?^e  notice  that  you  are  indebted  to 
me  for  the  ufe  and  occupation  of  a houfe  jor  a iortg  time  held  and 
enjoyed,  and  notv  lately  elapfed.  The  debt  intended  to  have 
been  fet  off  was  for  rent  referved  on  a Jeafe  by  indenture, 
w'hich  not  being  mentioned  in  the  notice  could  not  be  given 
in  evidence  ; for  if  this  had  been  {hewn,  the  plaintiff  might 
probably  have  proved  an  evidlion,  or  fome  other  matter  to 
avoid  the  demand.  Tbefe  notices  fliould  be  alinoll  as  certain 
ns  declarations. 

A debt  due  to  a man  in  right  of  his  wife  cannot  be  fet  eff 
in  an  a:bion  agamU  mm  on  ms  own  bond. 

Where  the  plea  is  of  an  equal  fum,  there  thp  action  is 
barred,  but  if  it  be  for  a lefs  fura  than  for  what  the  aftion  U 
brought,  the  defendant  muff  pray  to  have  \tf:t  off. 

The  day  after  the  lait  aifl  paffed.  Lord  Hardwicle,  Cb.  Juff. 
delivered  the  opinion  of  the  court  of  K.  B.  that  a debt  by 
Ample  coiuracl  might  by  the  former  adl  have  been  fet  off 
againrt  a fpccialty  debt. 

If  there  be  mutual  debts  fubfifting  between  the  teftator 
and  S.  the  executor  will  bp  indemnified  in  felting  off 
iS.’s  debt  againft  his  teftator’s  without  bringing  an  adllon 
againft  him. 

In  debt  upon  bond,  the  defendant  pleaded  a greater  debt  in 
bar,ifpon  which  the  plaintiff  prayed  to  havethecondiiionof  his 
bond  inrolled,  w'bicb  was  to  appear  at  and  demur- 

red ; and  it  was  holden  that  this  bond  was  not  within  the 
8 G.  2.  for  that  ftatute  relates  only  to  bonds  conditioned  to 
pay  money,  and  not  to  bail-bonds  ; and  it  was  not  within  the 
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ilatute  2 (?.  2.  becaufe  the  plaintiff  did  not  bring  the  a£lion  in 
bis  own  right,  but  as  truftee  tor  another,  (for  he  was  an 
otHcer  in  the  palace  court  ;)  but  if  it  had  been  given  to  the 
llierifF,  and  by  him  afligned  to  the  party,  it  might  be  other- 
v/Ife,  and  then  the  penalty  would  have  been  confide  red  as  the 
debt,  becaufe  it  would  have  depended  upon  2 Cr.  2. 

In  debt  on  bond,  the  defendant  craved  oyer  of  the  condi- 
tion, ivbich  was  to  pay  the  plaintiff  10/.  a year  during  life, 
and  then  pleaded,  that  the  plaintiff  was  indebted  to  him  in 
the  fum  of  500  /.  for  money  lent,  Ue.  exceeding  the  yearly 
fums  that  had  incurred  for  the  annuity,  and  offered  to  fet 
off  as  much,  ^c.  and  on  demurrer  the  plea  was  holden 
good. 

To  ajfump/it  for  40/.  lent,  fcTf.  the  defendant  pleaded  arti- 
cles of  agreement  with  mutual  covenants  in  a penalty  of 
200/.  for  performance,  and  fliewcd  a breach  whereby  the 
penalty  became  due,  and  offered  to  fet  off ; on  demurrer  the 
court  held  this  plea  not  within  the  ftatutes,  for  there  may 
not  be  5 L juftly  due  to  the  defendant  on  the  balance. 

A debt  barred  by  the  fiatute  of  limitations  cannot  be  fet  off. 

If  it  be  pleaded  in  bar  to  the  action,  the  plaintiff  may  reply 
the  ftatute  of  limitations,'  If  it  be  given  iri  evidence  on  a 
potice  of  fet-off,  it  may  be  obje<5Ied  to  at  the  trial. 

ji,  having  hpen  appointed  by  B,  his  attorney  to  receive  his  Shipman  ojtd 
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rents,  did  after  his  death  receive  rent  arrear  in  5.’s  life-timej  J.*\”'*g^'*'** 


B.’s  executrix  brought  an  action  for  the  money  in  her  own 
name  ; the  defendant  gave  notice  to  fet  off  a debt  due  to  him 
from  the  teftator,  which  was  not  allowed  at  the  trial,  be- 
caufe  the  tefiator  had  never  any  caufe  of  action  againfi  the 
defendant,  for  the  money  was  not  received  till  after  his  death. 

To 


C.  B. 


an  action  on  3 promiflbry  note  of  30/.  the  plaintiff  Baffcervii 
took  a verdjdl  for  the  whole  fum,  the  defendant  had  at  the  ’ 


1 G.  3.  K.  B. 

X . 


fame  fittings  an  adfion  againfi;  the  plaintiff  for  1 1 /.  to  which 
there  was  a notice  tp  fet  off  the  note  of  hand  ; and  the  court 
held  that  notwithllanding  the  verdift,  the  note  of  hand  might 
be  fet  off,  fur  if  at  the  time  of  the  ai^ion  brought  there  are 
mutual  demands,  they  by  the  flatute  may  be  fet  off ; and 
jufiicc  maybe  done  by  entering  a rem/tt/tar  on  the  firfl  re- 
cord as  to  fo  much. 

The  aflignce  of  a bankrupt  brought  an  a£lion  for  work  and  stJijnee 

labour,  the  defendant  gave  notice  of  a fet-off,  and  at  the  trial  Cfwmbeis, 


/Z/, 


produced  anegotiablenotcgiven  by  thebankrupc  antecedeiitto 


Tr,  iSC.  2. 


his 


An  IntroduSimi  ta  the 

his  bankruptcy  to  and  Srsir’s  hand  was  proved  to  the 

indorfement  to  the  derendaiit,  but  no  proof  was  given  when 
it  was  indorfed,  upon  which  the  plaimift*  called  two  wir- 
nefies,  who  gave  ftrong  evidence  to  fltew  it  was  after  the 
bankruptcy ; however  the  defendant  had  a verdici  ; hut  a 
new  trial  was  granted,  becaufe  fuch  indorfee  ought  not  to  be 
in  a better  condition  than  the  drawee,  who  would  only  have 
come  in  as  a creditor  under  the  commitiion. 
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To  an  atJbioii  of  inrlehitatus  ajfurnpfit  by  the  afHgnees  of  a 
bankrupt,  for  goods  fold  by  them  to  the  defendant,  he  pleaded 
that  Hatveji  before  his  bankruptcy,  (viz.  2 i Apr,  1740.)  was 
indebted  to  the  defendant  by  bond  in  100/.  conditioned  to 
pay  50/,  w'hich  exceeded  the  13/.  mentioned  in  the  declara- 
tion ; and  upon  demurrer  it  was  holden,  that  the  Ihlute  for 
fetting  off  mutual  debts  does  not  extend  to  aflignees  of  bank- 
rupts, and  that  thefc  can  never  beconfidered  as  mutual  debts, 
lor  where  there  are  mutual  debts,  there  muft  be  mutual  re- 
ined ics,  which  is  not  the  cafe  here. 

But  by  the  ^Geo.  2.  c.  ^O.f.  28.  Where  it  fhall  appear  to 
the  comm  iffioners  that  there  has  been  mutual  credit  given  by 
the  bankrupt,  and  any  other  perfon,  or  mutual  debts  between 
the  bankrupt  and  any  other  perfon,  at  any  time  before  fuch 
perfon  became  bankrupt,  the  commiffioiters,  or  the  aflignecs 
of  the  bankrupt’s  eflate,  fbail  flate  the  account  between 
them,  and  one  debt  may  be  fet  againft  another  ; and  what 
fhall  appear  to  be  due  on  the  balance,  and  no  more,  flrall  tc 
claimed,  or  paid,  on  either  f)de. 

In  replevin,  the  avowant  juftified  under  a difirefs  for  rent; 
the  plaintiHf  zt  JSliJt  Prim  infixed,  that  there  was  more  due 
to  him  than  the  rent  amounted  to,  and  Dsnifon}.  refufed  the 
evidence,  and  upon  motion  for  a new  trial,  the  court  held 
that  2 G.  2.  did  not  extend  to  the  cafe  of  adillrefs,  for  that 
is  not  an  action,  but  a remedy  without  fuit ; they  likewifo 
declared,  that  it  did  not  extend  to  ditinue,  and  the  likea<5Uon$ 
pf  wrong. 

In  covenant  upon  an  indenture  for  non-payment  of  rent,  the 
defendant  pleaded  mii  eft  futhm,  and  gave  a notice  of  fet- oft’, 
Mr.  J.  Denton  zt  the  ulli2.es  was  of  opinion  he  could  not  upon 
this  ifl'ue  ; but  upon  a motion  for  a new  trial,  the  court  held 
the  evidence  Q«^ht  to  have  been  received,  for  the  general  iffuc 
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mentioned  in  the  zB.  muft  be  anderftood  to  be  any  general 
ilTue,  and  accordingly  ordered  a new  trial. 

If  a man  accept  a bond  fora  legacy,  it  is  an  extinguifli- 
ment  of  the  legacy  j fo  if  a man  accept  an  obligation  for  a 
debt  due  by  fimpie  contra£l ; otherwife  for  a debt  due  by 
rpecialty  ; but  if  a ftranger  give  a bond  for  a debt  due  by 
fimplc  coritradl  from  another,  it  will  be  no  extinguifliment. 

So  if  a man  after  an  a£t  of  bankruptcy  committed,  give  a 
bond  for  a fimple  contrail:  debt,  it  will  not  fo  far  extinguifh 
the  fimple  contract  as  to  deprive  the  creditor  of  petitioning 
for  a commiflion, 

]f  an  infant  become  indebted  for  neceflaries,  and  give  a 
bond  in  a penalty  for  the  money,  it  will  not  extinguifii  the 
ftmple  contract  debt,  for  the  bond  is  void,  alitsr  if  it  be  a Tingle 
obligation  in  the  veryfurn. 

Xhs  plaintiff  gave  a note  of  hand  for  rent  arrear,  and 
took  a receipt  for  it  when  paid,  the  defendant  afterward  dif~ 
trained  for  the  rent,  the  plaintiff  brought  trefpafs  ; and  it 
was  holden,  that  notwithlfanding  this  note,  the  defendant 
might  difiraln,  for  it  is  no  alteration  of  the  debt  till  payment. 
But  if  indorfe  a note  to  B.  for  a precedent  debt,  and  B. 
give  a receipt  for  it  as  money  when  paid,  yet  if  henegle£l:  to 
apply  to  the  drawer  in  time,  and  by  his  laches  the  note  is  loft, 
it  will  extinguiflt  the  precedent  debt,  and  in  an  a£Hon  he 
would  be  nonfuited. 

If  a landlord  accept  a bond  for  the  rent,  this  does  not  ex- 
tinguifh it,  for  the  rent  is  higher,  and  the  accepting  of  a 
fecurity  of  an  equal  degree  is  no  extinguifhment  of  a debt, 
as  a ftatute-flaple  for  a bond.  But  a judgment  obtained 
Upon  a bond  is  an  extinguifliment  of  it> 
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An  IntnoiuBton  to  the  Law 


PART  III. 


Containing  ONE  BOOK, 

Of  Actions  given  by  Stauite, 

, INTRODUCTION. 

Having  m the  two  former  parts  of  this  work  treated 
of  fuch  a£tions  as  are  founded  either  upon  torts  or  up- 
on contraft,  It  is  now  proper  to  take  notice  of  fuch  aflions 
as  are  given  by  the  ftatute  law  j and  they  are  of  two  forts : 

1.  Such  as  are  given  to  the  party  grieved. 

2.  Such  as  are  given  to  the  common  informer. 

It  would  be  endlefs  to  mention  all  the  a£l5  of  parliament 
that  give  adlions ; I will  therefore  only  fet  down  fuch  as  are 
in  moft  frequent  ufe  ; taking  notice  likewife  of  fuch  general 
lules  as  arc  applicable  to  all  adlions  upon  ftatutes. 
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Relative  to  trials  at  Nifi  Prius, 


CHAPTER  I. 


Of  Aftions  upon  the  Statute  of  Hue  and  Cry. 

By  the  ftatuteof  IVinton^  c.  2.  the  hundred  within  which 
any  robbery  is  committedfhall  be  anfwerable  forthefame. 
No  robbery  will  make  the  hundred  liable,  but  that  which 
is  done  openly  and  with  force  and  violence  j therefore  if  a 
carrier’s  fon  or  fervant  confpire  to  rob  him,  the  hundred  is 
not  anfwerable. 

By  the  fame  ftatute,  if  the  robbery  be  done  within  the  di- 
vifion  of  two  hundreds,  both  ihall  be  anfwerable. 

If  robbers  alTault  a perfon  in  one  hundred,  and  be  flies 
into  another,  where  he  is  purfued  and  robbed,  the  laft  hun- 
dred is  liable. 

So  if  a perfon  be  carried  out  of  the  highway  in  the  hundred 
of  A.  and  robbed  in  a coppice  in  the  highway  in  the  hundred 
of  5.  it  will  befuflicient  to  charge  the  hundred  of  S. 

But  if  one  be  taken  in  the  hundred  of  A.  and  carried  into 
the  hundred  of  B,  into  a manfion-houfe  and  robbed  ; or  taken 
in  the  day  time  in  A.  and  carried  to  and  there  robbed  in. 
the  ni?ht,  it  Is  not  within  the  flatute  ; for  though  there  be 
nooccalion  to  aver  in  the  declaration  that  it  was  done  in  the 
highway,  any  more  than  that  it  was  done  in  the  day,  yet  it 
muft  be  given  in  evidence  on  the  trial,  elfe  the  plaintiff  will 
be  nonfuited. 

Proving  that  the  robbery  was  committed  in  a private  way, 
will  be  fuflicient  to  charge  the  hundred, 

A robbery  upon  the  Lord’s  Day  by  29  Car.  2*  r.  7.  will 
not  charge  the  hundred.  But  that  flatute  only  extends  to 
the  cafe  of  travelling,  therefore  where  the  plaintiff  was  rob- 
bed in  going  to  church  on  a Sunday  he  recovered.  And 
upon  any  other  day  if  there  be  as  much  light  as  a man’s 
countenance  might  be  difeerned  by,  though  before  fun- rife 
or  after  fun- fet,  the  hundred  lhall  be  liable.  So  if  robbers 
oblige  the  waggoner  to  drive  his  waggon  from  the  highway 
by  day,  but  do  not  take  any  thing  till  night. 

By  27  EL  c.  13.  No  perfon  (hall  have  an  aiSion  againfl  the 
hundred,  unlefs  he  fhall,  with  as  much  convenient  fpeed  as  may 
be,  give  notice  to  fome  of  the  inhabitants  of  fome  town,  village 
or  hamlet  near  to  the  place  where  the  robbery  was  co[>:mitted. 
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By  8 f?.  2.  c.  16.  Nopei  fon  fhall  have  an  aflion  againft  tha 
huodred,  unlefs  befide  the  notice  required  by  27  £V.  c.  3. 
he  lhall,  with  as  much  convenient  fpeed  as  may  be,  give  no- 
tice to  one  of  ihe  conftables  of  the  hundred,  or  tofomecon- 
flable,  borfholder,  headborough  or  tything-man  of  fome 
town,  parifh,  village,  hamlet  or  tythiiig  near  unto  the  place 
where,  or  fliall  leave  notice  in  writing  of  futh  robbery 
at  the  dwell! ng-houfe  of  fuch  conftable,  C3V.  deferibing  in 
fuch  notice  to  be  given  or  left,  fo  far  as  the  nature  and  cir- 
cumftances  of  the  cafe  will  admit,  the  felons,  and  the  time 
and  place,  together  with  the  goods  and  effects  whereof  he 
was  robbed. 

B.  was  robbed  a little  after  fix  in  the  morning,  his  ftirrups 
cut,  his  bridle  and  faddlc  thrown  into  a ditch,  his  horfe  turned 
Joofe,  two  miles  and  a half  from  2La>  thamphn.  He  went  there 
after  recovering  his  horfe,  fife,  and  gave  notice  to  the  inhabi- 
tants and  to  three  men  in  the  way,  and  then  rode  three  miles 
farther,  and  left  notice  in  writing  with  the  high  conftable  of 
the  hundred  in  which,  i3c.  and  all  this  within  two  hours  of  the 
robbery:  and  upon  a fpecial  cafe  ftated  had  judgment,  though 
it  was  objeifled  that  he  had  given  no  notice  to  the  conftable  at 
N^orihamptofiy  which  was  the  perfon  it  might  have  been  given 
to  with  moft  convenient  fpeed  : but  it  was  anfwercd  that  it 
was  put  in  the  alternative,  and  the  conftable  of  the  hundred 
was  the  moft  proper,  and  this  was  done  with  all  reafonablc 
fpeed  : it  was  faid  that  perhaps  he  went  to  Nerthamptoniov  ad- 
vice, for  men  do  not  carry  the  act  of  parliament  in  their  pocket. 

Notice  given  to  ihe next  village  forward  in  the  roadisgeod, 
though  it  be  in  another  hundred,  and  though  there  were  an- 
other village  a latere  nearer  in  the  fame  hundred.  The  word 
in  the  a<5t  is  near,  not  ncareff,  and  five  miles  have  been 
reckoned  fulficicully  near  : and  it  is  good  though  the  village 
is  in  a different  county.'' 

By  27  El.  c.  13.  ^I’he  party  robbed  fliall  not  have  any 
a£lion,  except  he  firft,  within  20  days  before  fuch  action 
be  brought,  oe  examined  upon  oath  before  fome  jufticc 
of  the  peace  of  the  county  where  the  robbery  was  com- 
mitted, inhabiting  within  the  fsid  hundred  or  near  the 
fame,  whether  he  knew  the  parties  that  committed  the 
robbery,  or  any  of  them;  and  if  upon  examination  it 
be  confefled  that  he  does  kaow  the  parties,  that  then  he 
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fliall,  before  the  action  commenced,  enter  into  a bond  before 
the  faid  juftice  effe£tually  to  profecute  the  perfon  fo  known. 

Though  the  robbery  were  20  miles  from  the  place  where 
the  juftice  lived,  and  though  it  were  proved  that  there  were 
many  juftices  lived  nearer,  yet  /Ibney  J.  held  it  fulEcient  on 
a cafe  referved,  faying  the  aft  was  only  direftory  in  that  re- 
fpeft. 

The  oath  rtiay  be  taken  before  a juftice  of  the  county, 
though  not  in  the  county  at  the  time  of  adminiftring  it,  for 
he  afts  only  as  a minifterial  officer,  and  therefore  an  aftion 
would  lie  againft  him  if  he  refufed  to  take  the  examination. 

It  is  fuffieient  for  the  plaintiff  to  prove  that  he  who  took 
the  affidavit  afts  as  a juftice  of  the  peace,  and  it  fliall  be  read 
upon  proof  that  it  was  delivered  by  his  clerk  to  the  perfon 
producing  it,  without  proving  the  juftice’s  hand. 

It  is  not  nccefl'ary  for  the  juftice  to  take  the  examination 
in  writing,  but  if  he  appear  at  the  trial,  and  depofe  the  fub- 
ftance  of  the  ufual  affidavit,  it  is  fuffieient. 

Eut  if  the  juftice  have  taken  the  fubftance  of  the  ufual 
affidavit  in  writing,  and  that  is  produced  in  evidence,  he 
fltall  not  be  permitted  to  git'e  evidence  at  the  trial  of  any 
thing  elfe  the  plaintiff  faid  on  his  examination,  Wz.  any  de- 
feription  of  the  robbers  or  robbery  different  from  what  he 
fliall  give  on  the  trial. 

By  8 G.  2.  c.  16,  The  party  robbed  muft,  v/ithin20  days 
after  the  robbery  committed,  infert  an  advertifement  in  the 
Xjazette,  deftribing  the  felons,  the  time  and  place  of  the 
robbery,  together  with  the  goods  and  effefts  taken. 

Chandler  vras  robbed  [inter  af)  of  15  bank  bills,  he  knew 
the  value  of  each  hill,  and  the  dates  and  numbers  of  g,  but 
not  knowing  the  dates  and  numbers  of  the  other  6,  in  the 
advertifement  he  only  inferted  the  value,  and  not  the  dates  or 
numbers  of  any  ; upon  this  a cafe  being  refervcd  for  the 
opinion  of  the  court  of  C,  B,  they  were  equally  divided  upon 
the  queftion,  whether  he  ought  to  recover  for  what  was  well 
defer i bed,  viz.  Bis  watch,  money,  and  the  6 bills  of  which 
the  dates  and  numbers  were  not  known,  and  thereupon  the 
pojlca  could  not  be  delivered  out ; Wiltes  Ch.  J.  and 
J.  for  the  defendant,  jlbney  and  Burch  J.  for  the  plaintiff. 
This  cafe  beipg  attended  with  many  fofpicTous  circumftarrees, 
and  for  fo  large  a fum  of  money,  occaftoned  the  aft  of  21  G. 
2.,  c.  34.  whereby  no  perfon  (hall  recover  againft  the  hundi;pd 
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in  ar.y  aftlon  on  any  of  the  ftatutesof  hue  anJ  cry  more  tftaJI 
200/.  unlefs  at  the  time  of  the  robbery  there  be  two  prefent 
at  leaft  to  atteft  the  truth  of  his  or  their  being  fo  robbed. 

By  the  fame  ail  of  the  8 Geo,  2.  the  party  muil,  before  any 
ailion  commenced,  enter  into  a bond  in  the  manner  therein 
mentioned  to  the  high  coiittable  of  the  hundred,  for  the  pay-' 
ment  of  cofls,  tS'r. 

By  the  27  El.  the  ailion  muft  be  commenced  within  a 
year  after  the  robbery  committed)  for  which reafon  the  plain- 
tifF  muft  produce  a copy  of  the  original,  to  fliew  theaitioii 
commenced  within  the  time,  as  aifo  that  the  oath  of  the 
robbery  was  within  20  days  before  the 

By  the  fame  ail,  if  any  one  of  the  offenders  be  taken  by 
purfuit,  the  hundred  ftiall  not  be  liable,  and  by  8 G.  %.  it  is 
fufficient  if  he  be  apprehended  within  40  days  after  notice  in 
the  Gazette.  But  this  muff  be  pleaded,  and  not  given  in 
evidence  on  the  general  ifllie. 

If  a fervant  be  robbed  in  the  abfence  of  his  maffer,  of  his 
mafter’s  money,  either  the  maffer  or  the  fervant  may  bring 
the  ailion,  but  the  fervant  muft  take  the  oath  : bu:  if  he  be 
robbed  in  the  prefence  of  his  raafter,  of  his  mailer's  money, 
the  mafter  muff  bring  the  ailion,  and  his  oath  alone  will  be 
fufficient. 

The  party  robbed  maybe  a witnefs  ex  neeejjitete,  and  by  8 
G.  2.  a hundredor  maylikewife  be  a witnefs  for  the  hundred. 

If  the  mafter  bring  an  ailion  on  the  robbery  of  his  fervant, 
he  may  be  a witnefs  to  prove  the  delivery  of  the  money  t» 
him. 

The  plaintiff  need  not  prove  the  robbery  in  the  place  or  in 
the  parifh  alledged  in  the  declaration,  if  it  be  proved  within 
the  fame  hundred.  So  hue  and  cry  need  not  be  proved  by  the 
plaintiff’,  though  alledged  in  his  declaration,  for  it  is  the  part 
of  the  hundred  to  levy  it. 

By  27  El.  c,  13.  The  inhabitants  of  every  hundred,  wherein 
negligence  of  frefh  fuit  after  hue  and  cry  fhall  happen  to  be, 
fhall  anfwer  the  one  half  of  the  damages  recovered  againftthe 
hundred,  to  be  recovered  by  a£Hon  of  debt,  in  the 
name  of  the  clerk  of  the  peace  of  the  county,-  for  the  ufe  of 
the  inhabitants  ofthe  hundred  in  which,  ^c. 


CHAP, 


r 


T 


Relative  to  Triais  Prms. 


CHAPTER  n. 

Of  Actions  upon  the  Statute  of  E.  6.  for  not  fetting 

out  of  Tithe. 

TH  E ftattite  of'the  2 3 EJ,  6-  c.  13.  dire<2s  the  tithe 

to  be  fairly  fet  out  under  the  pain  of  forfeiture  of  treble 
value,  without  mentioning  to  whom ; but  that  has  been  al- 
ways  conftrued  to  be  the  proprietor  of  the  tithe,  as  he  is  the* 
party  grieved. 

In  this  ailion  therefore  the  plaintiff  mull:  prove  himfelf  en- 
titled to  the  tithe,  the  talcing  away  by  the  defendant,  and  the 
value;  but  as  the  action  is* founded  on  the  tOrt,  the  plaintiff 
may  declare  as  frmarius  vet  proprutarius  without  (hewing  any 
particular  tide.  t 

The  plalmiff  declared  as  a farmer  Of  the  re<Sory  of  Frihujt<, 
and  proved  hinitelf  leffee  of  one  Bellow^  who  was  lellce  to  the 
dean  and  chapter  to  whom  the  re£lory  belonged,  and  produced 
the  leafe  from  Bellow^  but  not  from  the  dean  and  chapter  to 
him;  however  upon  proving  that  He  received  tithe  of  others  as 
farmer,  it  was  holtlen  fulHcient  by  Pemberton  Ch.  Juft,  in  SnJJix 
i6Sz;.^nd  at  the  fame  affizes  the  plaintiff  being  farmer  under 
the  dean  and  chapter  of  Canterbury^  and  proving  he  had  re- 
ceived tithes  for  forrte  years  as  fuch,  it  was  holden  fullicient 
without  producing  any  leafe. 

So  if  the  plaintiff  claim  as  parfon,  if  the  title  be  not  in  quef- 
lion,  it  is  fufEcient  if  he  prove  himfelf  in  quiet  pofieflion  ; but 
if  the  title  be  in  quedion,  he  mud  prove  his  ordination  by  the 
blOiop,  his  inditution  and  indufllon,  fubfeription  to  the  decla- 
ration in  the  adt  of  uniformity  in  the  prefence  of  the  btfliop, 
ietc,  and  his  reading  the  39  articles  within  two  months,  and 
declaring  his  aflent  to  them. 

Debt  upon  the  datutc  againd  three  ; upon  nil dehet  pleaded, 
the  jury  found  that  the  defendant  Hancock  dehet  18  A h\xz  quoad 
the  other  defendants  nil  dehent ; and  upon  motion  in  arreft  of 
judgment,  bccaufe  it  was  an  aefion  of  debt  founded  on  a con- 
trad  which  is  inttre  ; the  court  held  it  was  founded  on  a tort, 
and  therefore  one  may  be  found  guilty  and  the  other  acquitted, 
a%  ill  other  adions  upon  torts ; and  upon  the  authority  of  this 
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cafe  the  court  of  K.  B.  determined  the  cafe  of  Hardman 
iVhitacre  fif  aV  M,  22  G.  2-  which  was  an  aclion  of  debt 
againft  nine  for  keeping  a Imcher  contrary  to  8 G.  1.  f. 

All  pleaded  nil  deberity  and  verdiifl  as  to  fix,  quoddrbtnt  5/.  and 
as  to  the  three  others  nil  debent.  Only  one  penalty  can  be  re- 
covered a pain  ft  all. 

Upon  nil  debet  a lay  perfon  cannot  give  a non  deeimandoh 
evidence,  but  the  king  or  a fpiritual  perfon  may,  without 
(hewing  any  caufe  why  difeharged  ; for  it  (hall  be  intended  by 
lawful  means  : But  where  a fpecial  verdict  found  that  the  ab- 
bot of  Abingion  was  feifed  in  fee,  and  that  he  and  his  predecef- 
fors  held  it  difeharged,  and  granted  it  to  All  Smh  college,  it 
was  holden  that  the  prefeription  was  perfonal,  and  determin- 
ed by  the  alienation,  and  that  it  could  not  he  intended  to  be  a 
difeharge  by  a real  coinpofition,  it  not  being  pleaded  or  found 
by  the  jury  to  be  fo. 

And  this  leads  me  to  take  notice  of  the  conftruftion  of  the 
jftatute  of  31  S.  c.  13.  as  to  difeharges  of  payment  of  tithe. 
At  common  law  temporal  perfons  had  only  two  ways  to  dif- 
eharge tithe  ; the  firft:  was  by  grant  of  the  parfon,  patron  and 
ordinary  j the  other  by  a prefeription  fub  modo,  but  not  by  an 
abfolute  prefeription. 

Spiritual  perfons  had  four  ways  of  difeharge.  t-  Bull  of  the 
pope.  2.  Compofitioii.  3.  Prefeription,  all  which  were  ab- 
folute. 4.  Order,  viz.  Ciftcrtians,'remplers,and  Hofpitallers 
of  'Jerufaieniy  and  was  limited  to  fo  long  as  the  land  remained 
in  their  own  manurancc. 

Then  came  31  H.%.  and  enabled  that  as  well  the  king,  as 
all  and  every  perfon  which  fhall  have  any  hereditaments  which 
belonged  to  monafteries  or  other  religious  or  ecrlefiaftical 
houfes,  (ball  retain,  keep,  and  enjoy  the  fame  according  to 
their  eftates  and  titles,  difeharged  and  acquitted  of  payment  of 
tithes,  as  freely  and  in  as  large  and  ample  manner  as  the  fald 
late  abbots,  occupied,  pofi'efled  or  enjoyed  the  fame  at 
the  days  of  their  diflbluti on. 

This  claufe  hath  coniinued  the  difeharge  by  bull,  compofi- 
tlon  and  order,  which  was  before  the  adb,  and  which  elfc 
w'ould  have  been  difi'ulved  with  the  fpiritual  bodies  to  which 
they  were  annexed. 

It  hath  likewife  continued  the  difeharge  by  prefer! ption* 
which  though  it  would  other  wife  have  continued  in  the  king, 
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who  h ptrfona  mixtay  and  therefore  capable  of  fuch  a dlfcharge 
at  common  law,  yet  it  would  have  failed  in  the  cafe  of  a mere 
layman,  fuch  a one  (as  I have  already  faid)  not  being  allowed 
to  plead  a prefcripliun  in  non  dedmonday  but  only  in  mode  ds~ 
cimandl. 

It  hath  alfo  created  a new  difcharge,  and  that  is  unity  of 
poHelHon  of  the  parfonage  and  land  in  one  hand. 

But  to  make  this  unity  a good  difcharge  v/Ithin  this  a£f,  it  Hob.  2^S, 
muft  be  a perpetual  one,  i.  e.  a Umpore cujuSy  £3'r.  till  the  dilTo- 
lution ; and  though  it  be  perpetual,  yet  if  the  abbot,  or  his  far- 
mer, paid  tithe  before  the  diflblution,  that  would  deftroy  the 
prefeription,  becaufe  it  would  prove  there  was  no  real  dif- 
charge, for  an  unity  by  prefeription  is  not  itfe’f  a perfect  dif- 
charge, but  from  thence  the  law  will  prima  facie  prefume  one> 
though  it  cannot  be  found  ; and  therefore  if  the  jury  find  no-  logranj  and 
thing  but  a perpetual  unity,  it  is  found  againft  the  pleader,  Sc*^'^i74S** 
and  therefore  in  pleading  fuch  an  unity  you  muft  add,  that  ra- 
time  inde  they  held  difeharged  of  payment  of  tithe  time  out  of 
mind,  for  that  fixes  it  to  the  ftatute  ; yet  the  unity  and  not  the 
conclufion  muft  be  traverfed. 

From  hence  it  appears,  that  if  the  appropriation  were  made  n Ca.  14, 
within  time  of  memory,  upon  the  point  of  unity  the  ftatute 
will  be  of  no  avail ; but  in  fuch  cafe  he  may  altedgc  the  faid 
branch  of  the  a£t,  and  that  the  abbots,  idc,  a tetnpore  cujus  till 
the  dillblution,  held  the  land  difeharged  of  tithe,  and  give  fuch 
evidence  that  he  may  approve  it,  which  muft  hs  a p^erteri. 

But  if  the  abbey  were  founded  within  memory,  or  the  land 
purchafed  to  the  abbey  within  memory,  then  he  cannot  pre- 
feribej  but  if  the  abbey  had  been  time  of  mind,  and  an  ap- 
propriation fincc,yet  he  may  preicribe  in  a genera!  difcharge; 
for  that  may  be,  though  an  unity  came  afeer. 

Of  the  ocher  ways  of  difcharge  continued  by  this  a£f,  it  is  Hob,  agg, 
only  necefl’ary  to  fay,  they  muft  be  properly  pleaded,  for  tithe 
of  right  belongs  to  the  church,  and  if  you  will  difcharge  a juft 
demand,  you  muft  fatisfy  the  courtof  your  difcharge. 

But  note,  this  daufe  of  difcharge  in  31  H.  8.  extends  only  a Co.  47. 
to  fuch  religious  houfes  as  came  to  the  king  by  virtue  of  that 
a£t,  or  by  32  H.  8*  r.  24*  and  not  to  fuch  which  came  to  him  Raym.  325, 
either  by  virtue  of  27  H.  8.  or  1 E.  6. 

Where  the  difcharge  is  by  order  only,  it  is  limited  to  folong  Ingram  a«d 
as  the  land  is  iu  the  occupation  of  the  owners,  but  if  the  land 
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have  never  paid  tithe,  though  it  be  proved  never  to  have  been 
ill  tenants  hands,  yet  the  general  prefumption  of  a total  dif* 
charge  (hall  prevail. 

In  debt  upon  the  ftatute  2 E.  6.  the  defendant  pleaded  not 
guilty,  and  infifted  on  the  provilo  of  barren  lands  j the  cafe 
was,  he  ploughed  and  denlhired  an  ancient  warren  and  flieep- 
walk,  in  which  were  fome  furzes,  and  the  firft  crop  upon  107 
acres  was  of  the  value  of  240/.  and  upon  this,  without  more 
evidence,  the  judge  thought  it  falficient  toihewthe  land  was 
not  fuapu  natura  barren,  but  profitable  land. 

So  if  a wood  be  fiubbed  and  grubbed,  and  made  fit  for  the 
plough  and  employed  thereunto,  yet  it  Giall  pay  tithe  prefently, 
for  wood  ground  is  terra  feriilh  et fcecunda. 

Lord  Hardwicke  held  fuch  land  only  within  the  claufeofthc 
ftatute,  relating  to  barren  land,  as  over  and  above  the  necef- 
fary  eypence  of  inclofing  and  clearing,  required  alfo  expence 
in  manuring,  before  they  could  be  made  proper  for  agricul- 
ture, and  therefore  decreed  tithe  upon  its  being  proved,  that  the 
land  bore  better  corn  than  the  arable  land  in  the  parifii,  with- 
out any  extraordinary  expence  in  manure,  and  that  it  had 
paid  tithe  of  milk,  wood,  fife,  before. 

Note ; in  the  fame  caufe  it  appearing  that  a modus  of  13/. 
was  paid  for  the  tithe  of  Grange  farm,  to  which  there  w’as 
common  appurtenant  in  the  land  inclofcd,  a parcel  of  which 
was  allotted  by  the  a£t  for  inclofing  to  the  farm,  the  chancel- 
lor held  the  modus  extended  to  fuch  inclofed  land. 

If  one  do  gain  land  from  the  fea  and  plow  it,  he  fhall  pay 
tithe,  for  the  land  is  not  fuapte  wfl/ara  barren. 

So  of  any  other  land  covered  with  water. 

This  ftatute  extends  only  to  predial  tithe,  i.  e.  ex  fruBihus 
prtediorum  uthladayfaenumf  ^c.feu  ex  fruSiibus  arberumy  utpsmay 
pyrsy  istc.  but  tithe  of  cheefe,  milk,  calves.  Iambs,  ^c.  are  not 
predial  but  mixed  ; and  therefore  in  an  a£iion  brought  for  not 
fetting  out  tithe  of  cheefe,  milk,  ifc.  after  vcrdicl:  for  the 
plaintiff,  judgment  was  arrclled. 
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CHAPTER  III. 

Of  Actions  upon  5 Eliz, 

The  5 Elt%.  c.  4.  enafts.  That  no  perfon  fhall  exerclfe 
any  trade  who  has  not  ferved  as  an  apprentice  for  7 
years,  under  the  penalty  of  % 1.  per  month,  to  be  recovered  by 
whoever  will  fue  for  the  fame. 

Nonebm  what  were  trades  at  the  time  of  making  this  fta- 
tute  are  within  it,  therefore  it  ought  to  be  averred  in  the  de- 
claration (or  indi(-imer.t)  that  it  was  a trade  at  the  time  of 
making  the  aft,  and  it  is  a good  exception  in  irreft  of  judg- 
ment, that  ir  is  not  fo  averred  j unleft  it  be  a trade  within  the 
very  words  of  the  a£l,  and  then  no  fuch  averment  is  neceflary. 

And  note ; it  muft  be  averred  to  be  a trade  ufed  within  the 
realm  (or  kingdom)  of  Engtand  or  Wales  at  the  time  of  mak- 
ing the  afl, 

^Onfy  fuch  trades  are  within  the  equity  of  the  afias  require 
AIll ; but  whether  it  were  a trade  or  not  at  the  time  of  making 
the  ftatute,  or  whether  any  Hcill  be  requifite  to  the  exercife  of 
it,  is  matter  of  fact  proper  for  the  determination  of  the  jury. 
It  has  been  objefled,  that  the  ufing  a trade  in  a country  vil- 
lage is  not  within  the  flatute,  and  in  the  cafe  of  Rex  v.  Langley 
H.  6 (?.  2.  Mr.  J.  Page  fatd  he  had  ofren  knowm  indiffmenis 
quafbed  upon  fuch  exception  : However,  I do  not  apprehend 
it  would  now'  be  allowed  : for  in  fuch  cafe  at  the  fittings  at 
PReJltninfter  it  was  mentioned,  but  Lord  Ch.  J.  Lee  made  flight 
of  the  objection. 

On  motion  to  quafli  an  information  againfi  the  defendant 
for  exercifing  the  trade  of  a baker  without  having  ferved  an 
apprenticefliip  at  the  parifh  of  iV.  in  Kent.  Thefirfl  objeiSlion 
was,  that  it  did  not  appear  that  the  offence  was  committed  in 
the  city,  borough,  or  market  town.  Secondly,  that  it  did  not 
appear  but  that  the  defendant  exercifed  this  trade  when  the  a£l 
was  made.  But  the  court  held  that  neither  the  ena<9:ing  part 
of  the  ftatute,  nor  the  preamble,  gave  any  foundation  for  the 
firft  objection,  and  that  the  offence  was  cle^arly  well  laid  ; 
though  they  laid,  if  it  came  out  in  evidence  that  he  followed 
the  bufinds  only  in  a finall  village,  it  had  been  the  common 
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pra£Uce  to  find  for  the  defendant.  As  to  the  fecond  obJeiSIon, 
the  court  faid,  it  niuft  be  prefumed  at  this  length  of  time,  tho’ 
the  objection  would  have  held  whilft  the  law  was  recent. 

It  has  been  holden  that  ferving  feven  years  as  an  apprentice 
beyond  fea,  without  being  bound,  is  fufficient,  and  therefore  an 
indidlment  was  quafhed,  becaufe  it  only  faid  he  had  not  fervtd 
as  an  apprentice  t/^ra  regnum  AngVn^  aui  WaUlam, 

In  an  a£tion  qui  tarn  for  exercifing  a trade,  the  queftion  arofe 
What  fhould  be  a fervice  ? On  which  Hah  Ch.  J.  cited  a cafe 
between  Hopkins  and  Toting  in  5.  /2.  on  a fpecial  verdict,  where 
it  was  adjudged,  that  if  aperfon  ferving  fev'en  years  intheex- 
ercife  of  his  trade  to  any  perfon  exercifing  that  trade,  though 
that  perfon  have  no  right  to  ufe  that  trade,  yet  being  employ- 
ed in  it  feven  years,  that  fliall  be  a good  fervice  though  he  were 
not  an  apprentice ; alfo  he  faid  he  had  holden  that  if  a woman 
marry  a tradefman,  and  be  employed  therein  feven  years,  and 
then  the  hufband  die,  fbe  may  ufe  that  trade  after  her  huf- 
band’s  death;  and  alfo  If  fhe  marry  a fecond  bufband,  fliemay 
continue  to  exercife  that  trade,  and  if  flie  die  her  hufoand  maj 
continue  to  exercife  it,  provided  he  were  employed  in  the  ex-, 
ercife  of  it  feven  years  in  his  wife’s  life- time  ; he  faid  he  had 
mentioned  all  thefe  opinions  of  his  to  the  reft  of  the  judges, 
who  all  concurred. 

The  foregoing  cafe  fiiews  that  the  conftru<5lion  put  upon  this 
ftatute  has  been  a very  libera]  one  in  favour  of  defendants ; 
however,  there  has  been  no  cafe  which  has  been  determined 
to  be  within  the  a£t,  unlefs  there  have  been  in  fome  manner  a 
fervice  for  feven  years;  therefore  one  who  is  a partner  to  a 
perfon  qualified  will  not  be  within  the  a<3,  unlefs  he  have  ferv- 
ed  feven  years.  But  if  the  defendant  can  in  any  manner  prove 
the  follov/ing  of  the  trade  for  feven  years,  it  will  be  fufficient 
without  any  binding  (and  he  (hall  be  fuffered  to  make  it  out 
by  months  and  weeks) ; yet  the  word  apprentice  \%  the  very  ma- 
terial word  of  the  ftatute,  and  an  indid;ment  without  it  would 
be  ill. 

It  has  been  holden  to  be  fufficient  if  the  defendant  have  fol- 
lowed the  trade  feven  years  as  a mafter,  without  any  profccu- 
tion  againft  him  with  effe£I. 

A perfon  who  follows  a trade  as  a journeyman  is  not  fubje<ft 
to  the  penalties  of  this  ftatute,  though  he  has  not  ferved  an  ap- 
prenticefbip. 
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• On  a fpecial  verdiiSL  the  cafe  v/as.  The  defendant  was  a 
Turhy  merchant,  and  exported  woollen  manufaflure  into 
T'miiy,  he  employed  clothiers  that  had  ferved  apprenticelhips 
to  work  the  cloth  in  his  own  houfe  at  his  own  charge,  and 
with  his  own  materials  j and  the  court  held  that  the  defend- 
ant was  the  trader  in  this  cafe,  becanfe  he  employed  the  reft 
who  were  but  as  fervants  j they  held  lilcewife  that  this  was 


trading  within  the  ftatute,  for  whether  the  utterance  be  with- 


in the  realm,  or  in  Tiir^e}\  is  not  material. 

But  where  a fpecial  verdidt  found  that  the  defendant  was  a B^aynard  w. 


money  partner  in  the  brewing  trade  with  Cox,  who  was  quail- 


tied  j but  that  by  agreement  he  wis  not  to  interfere  in  the 
trade,  but  that  Cox  had  an  allowance  for  that  purpofe,  the 
court  held  it  was  not  within  the  meaning  of  the  datute. 


Note  ; Freemen  and  their  wives  cr.’not  be  wntnefles,  where  Bex-».  Sey- 

, , , mour,  M,  6 

part  of  the  penalty  goes  Jo  the  city  or  town  corporate  where  o.a- perRaya^ 
the  offence  is  committed. 


Though  the  plaintiff  in  this  a£lion  be  not  entitled  to  Gofts  if  jcynes  <».  Ste 
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Gepcral  Rules  eonceruing  ACtions  on  penal  Statutes, 


By  31  El.  c.  5.  It  isenafied.  That  all  aflions,  brought 
for  any  forfeiture  upon  any  penal  ftatute  made  or  to  be 
made,  whereby  the  forfeiture  is  limited  to  the  king,  fhall  be 
brought  within  two  years : And  all  aifions  upon  any  penal 
ftatute,  the  benefit  whereof  is  limited  to  the  king  and  to  the 
profecutor,  fliall  be  brought  within,.one  year. 

And  in  default  of  fuch  purfuir,  then  the  fame  to  be  brought 
for  the  king  at  any  time  within  two  years  after  that  year  ended. 
And  if  any  fuit  upon  any  penal  ftatute  made  or  to  be  made,  ex- 
cept the  ftatute  of  tillage,  fhall  be  brought  after  the  time  in 
that  behalf  before  limited,  the  fame  fhall  be  void  and  of  none 
cffcift. 
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Upon  this  ftatute  it  has  been  hoMen,  that  if  any  ofieiicc 
prohibited  by  any  penal  ftatute  be  alfo  an  oftence  at  common 
law,  the  profecution  of  it  as  an  offence  at  common  law  is  not 
reftrained  by  this  act.  2.  That  the  defendant  may  take  ad- 
vantage ot  this  ftatute  on  the  general  ifliie,  and  need  not  plead 
it.  3.  That  the  party  grieved  is  not  within  this  ftatute,  but 
may  fue  as  before  j but  where  the  fuit  is  firft  given  ta 

the  party  grieved,  and  then  to  the  coinnioii  informer? 

On  a cafe  refer ved  it  appeared  that  the  a-Tioii  of  debt  was 
brought  on  g Jn,  c.  14.  by  a common  informer  againft  Sir  7". 
F,  for  winning  525/.  of  G.  L.  at  cards.  The  money  was  loft 
and  paid  11  A'larch  1757,  and  the  original  not  fued  out  till 
JUic.  i-jb2.  I'he  court  of  C.  B.  held  it  a cafe  within  31  EL 
though  the  action  given  in  the  firft  inftance  to  the  party 
grieved,  and  afterwar<i  to  the  common  informer  for  liiaifdr 
and  the  poor  of  the  parifh  : for  fuch  aiftlon  would  have  been 
within  the  7 Fi.  8.  and  the  31  EL  was  made  to  narrow  the 
time  given  by  that  ftatute,  and  therefore  could  never  mean  to 
leave  any  actions  unreti rained  in  time  ; the  latter  part  of  the 
claufe  muft  therefore  be  conftrued  to  extend  to  them. 

It  has  been  determined  that  fuing  out  a latitat  within  the 
year,  is  a fufneieut  commencement  of  the  fuit  to  fave  the 
limitation  of  time.  But  if  the  writ  were  not  fued  out  till 
after  the  year,  though  by  relation  it  would  be  within  the  time, 
the  plaintiff  ought  to  be  nonfuited. 

By  21  yac.  I.  c.  4.  All  offences  againft  penal  ftatutes,  for 
which  any  common  informer  may  ground  an  aiftion,  l^c.  be- 
fore juftices  of  excife,  iffr.  (except  offences  concerning  recu- 
fancy  or  maintenance  of  the  king’s  cuftoms,  or  tranfporting 
gold  and  filver,  ammunition  or  wool,  &c.)  fliall  be  commen- 
ced, fued,  tried,  recovered  and  determined  by  atftion,  ffi’r.  be- 
fore the  juftices  of  aSize,  ffj’c.  or  before  juftices  of  the  county, 
&c.  and  the  like  procefs  in  every  popular  adion,  fs’e.  fhall  be 
as  in  atlionj  of  ircfpafs  vi  et  armts  at  common  law,  and  m all 
fuits  on  penal  ftatutes  th”  offence  ftrali  be  laid  in  the  proper 
county  ; and  if  on  the  general  ifiue  the  offence  be  not  proved 
in  the  fame  county  ia  which  it  is  laid,  the  liefendant  ihall  be 
found  not  guilty. 

In  the  confti  utlioiiof  this  ail:  it  has  been  holden,  that  it  does 
not  extend  to  any  offence  created  fince  that  ftatute,  but  that 
where  a fufafequent  ftatute  gives  an  aiiion  of  debt  or  other  re- 
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medy  for  the  recovery  of  a penalty  in  any  court  of  record  ge-  » 
nerally,  it  fo  far  impliedly  repeals  2 i Jac.  i . However  the  of>» 
fence  rauft  be  laid  within  the  proper  county. 

This  flatute  gives  no  new  jurifdiction  to  the  courts  therein 
mentioned  ; therefore  fuits  for  fuch  ofFetices,  over  which  they 
have  no  jurifdi^lion  before  the  ftatute,  muft  be  brought  in  the 
courts  of  Wefhninfter. 

Where  by  the  adi  creating  the  penalty,  it  is  to  be  recovered  Carch.  46^. 
by  bill,  plaint  or  information  in  any  of  the  king’s  courts  of  re- 
cord, and  no  mention  made  of  the  quarter  feilions  or  alhzes, 
the  21  'Jac.  I.  does  not  extend  to  it  j for  the  a£l never  meant 
to  give  a jurifdiction  to  the  quarter  feffions  or  affizes  where 
they  had  none  before.  Therefore  it  was  holdcnthat  an  infor-  Str,  1103, 
mation  did  not  lie  at  the  aflizes  for  non-refidence,  the  penalty 
(by  2 1 H.  8-)  being  recoverable  by  bill,  plaint  or  informa- 
tion in  the  king’s  courts. 


In  the  cafe  of  the  K.  v.  Martel-,  M.  25  Car.  2.  in  an  informa- 
tion on  the  5 EHz.  it  was  holden,  that  it  lay  not  originally  in 
/t-jS-becaufe  the  2 i - hath  negativewords,butthatifitbe 
begun  originallybelow,  the  party  may  remove  it  by  tertiorari  if 
he  will,  and  give  jurifditiion  to  that  court,  for  it  is  a ftatute 
for  the  eafe  of  the  fiibject;  but  the  king  cannot  remove  it. 

No  fuit  by  a party  grieved  is  within  the  reftraint  of  the  fta-  i Show.  354, 


tute. 

By  i8  c.  5.  No  informer  fliall  compound  or  agree  with 
any  iiial!  oifend  againft  any  penal  ftatute  for  an  offence 
comm:rted,  but  after  anfwer  made  in  court  to  the  fuit,  nor  af- 

^ *s-. ^ 

ter  anfwer  but  by  confent  of  the  coiirr. 

This  extends  only  to  common  informers. 

It  extends  as  well  to  rubfequent  penal  ftatntes^  as  to  thofe 
which  were  in  bein^  when  it  was  made. 

By  that  ftatute  the  common  informer  muft  fue  in  proper 
perfon^  or  by  his  attorney  : therefore  an  infant  cannot  be  a 
common  informer^  for  he  muft  fue  by  guardian, 

A common  informer  cannot  fue  fur  a Jefs  penalty  than  the 
ftatute  gives  ; if  he  dOj  thpugh  he  have  a verdiefj  judgment 
will  be  arrefted.  Ex*  gr*  If  a common  informer  were  to 
fue  for  the  ftngle  value  of  money  won  at  pi  ay  5 where  9 c* 
14.  gives  the  treble  value. 

A ferv^ant^  in  the  prefcjicej  and  by  the  command  qf  his  ma* 
ftetj  who  is  qualiftedj  may  kill  game. 

In 
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In  an  action  on  a penal  ftatute  it  was  moved  by  the  defend- 
ant, that  the  plaintiff  fhould  givefecurity  to  pay  the  cofts,  up^ 
on  afHdavit  that  he  was  a poor  man.  But  the  court  refufed 
the  motion,  for  the  ffatute  having  given  him  power  to  fue,  it 
is  a debt  due  to  him  ; but  if  it  appeared  that  the  action  was 
brought  in  a feigned  name,  they  would  oblige  the  real  profe- 
cutor  to  give  fecurity. 

The  court  will  on  motion  give  the  defendant  liberty  to  pay 
the  penalty  into  court  with  colls. 

Wherever  the  adlion  is  founded  on  a penal  ftatute,  pot 
guilty  or  nil  debit  are  good  pleas. 

If  a defendant  would  plead  a recovery  in  another  aiSlion  for 
the  fame  offence  iij  bar,  he  mull  take  care  to  fet  out  in  his 
plea,  that  the  platiuiff  in  the  other  aAion  had  priority  of  fuitj 
if  he  do  not,  his  plea  on  demurrer  will  be  bad,  but  the  record 
of  a recovery  in  another  adfion,  cannot  be  given  in  evidence 
on  nil  debet.  For  if  it  be  pleaded,  the  plaintiff  might  reply  md 
pel  record,  or  that  it  was  a ^coyery  by  fraud  to  defeat  a real 
profecutor,  which  he  cannot  be  prepared  to  fliew  on  theg*- 
ncral  ilTue. 

The  provifo  111  the  Qxford  act,  1 6 1?'  17  Car.  2.  c.  8.  that  that 
acl  (ball  not  extend  to  any  a61ton  or  information  on  any  penal 
ftatute,  muft;  be  uiiderftood  of  popular  actions  and  informa- 
tions, and  not  of  remedies  given  by  ftatute  to  the  parties 
grieved. 

The  a<5l  of  24.  G.  2.  c.  18.  (reciting  that  by  the  4 ^ 5 Ann. 
it  was  enafted,  that  every  venire  facias  fliould  be  awarded  out 
of  the  body  of  the  county  with  a provifo,  that  it  ftiould  not 
extend  to  any  adlion  or  inforntation  upon  any  penal  ftatute^ 
and  that  the- provifo  had  been  found  inconvenient)  enafls, 
That  every  venire  facias  for  the  trial  of  any  iffue  in  any  action 
or  information  upon  any  penal  ftatutes,  fball  be  awarded  of 
the  body  of  the  proper  county  where  fuch  iflue  is  triable. 

If  the  defendant  plead  a prior  recovery,  and  the  plaintiff  re- 
ply per  fraudem,  and  fuch  recovery  be  found  to  be  fraudulent, 
the  defendant  is  liable  to  two  years  imprifonment  by  4 H,  7, 
f.  20, 
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PART  IV. 

Containing  ONE  B O O K.- 
Of  Criminal  Profecutions  relative  to  Civil  Rights 

INTRODUCTION. 

Though  criminal  profecutions  (as  fuch)  are  not 
within  the  compafs  of  the  prefent  work,  yet  there  being 
two  in  which  civil  rights  come  in  queftion,  I am  necpiTarily 
led  to  take  notice  of  them. 

I ihall  therefore  in  this  book  treat, 

I.  Of  the  writ  of  Mandamus. 

2.  Of  informations  in  nature  of  Warranty 
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CHAPTER  I. 


Of  Writs  of  Mandamus. 
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Walker^  E* 
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TH  E writ  of  mandamus  is  a prerogative  writ  ifliiing  out 
of  the  court  of  K.  B.  (as  that  court  has  a general  fuper- 
intendency  over  all  inferior  jurifdi£lions  and  perfons)  and  is 
the  proper  remedy  to  enforce  obedience  to  a6fs  of  parliament 
and  to'the  king’s  charter,  and  in  fuch  cafe  is  demaiidable  of 
right ; but  where  the  right  is  of  a private  nature,  as  to  an  of- 
fice in  which  the  public  is  not  concerned,  fuch  as  a deputy 
regifter,  Uc,  it  is  difcrctionary  in  the  court  to  grant  or  to  re- 
fufe  it. 

Therefore  in  every  application  for  a mandamus  it  muft  ap- 
pear what  the  office  is  ; and  for  this  reafon  a mandamus  to  fwear 
one  who  was  elc£led  to  be  one  of  the  eight  men  of  dJhbuTa 
court  was  denied,  becaufe  it  did  not  appear  what  the  office  was. 

But  the  court  will  in  no  cafe  grant  a mandamus  till  there  has 
been  a default  ^ and  therefore  in  the  cafe  of  the  king  again  ft 
the  borough  of  St.  /wr,  where  a mandamus  was  granted  to  the 
churchwardens  and  overfeers  of  the  poor,  to  make  a poor’s 
rate ; the  court  would  not  grant  a mandamus  to  the  juftices  at 
the  fame  time,  to  allow  it;  For  they  would  not  prefume  the 
juftices  would  nut  do  their  duty;  though  the  fame  juftices  had 
before  refufed  to  allow  a rate,  when  a mandamus  ifl’ued  for  that 
purpofe,  and  had  been  taken  up  but  the  term  before,  upon  an 
attachment  for  difobedience, 

A mandamus  is  never  granted  to  compel  a mere  miniftcrial 
officer  to  do  his  duty,  neither  has  it  ever  been  granted  to  oblige 
3 vifitor  to  exercife  his  jurifdiifion. 

This  writ  lies  as  well  to  reftore  one  who  has  been  unjuftly 
removed,  as  to  admit  one  who  has  a right  j though  perhaps 
there  may  be  this  difference  between  the  two  cafes;  that  where 
it  is  to  fwear,  or  to  admit,  the  court  will,  in  cafe  the  right 
appear  plain,  grant  the  writ  upon  the  firft  motion:  but  where 
it  is  to  reftore  one  who  has  been  removed,  they  would  firft 
grant  a rule  to  fliew  caufe  why  fuch  a writ  fhould  not  iflue. 

And  note  ; The  rule  to  fhew  caufe  muft  be  always  on  the 
fame  pcifons  to  whorn  the  writ  is  to  be  direrfted  ; therefore  a 

rule 
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rule  upon  churchwardens  and  overfeers,  to  fhevv  caufe  why  a 
mandamus  Aiould  not  iflue^  directed  to  them  and  the  twenty 
principal  inhabitants  of  the  parifh  was  holden  to  be  bad  ; how- 
ever, the  court  upon  motion  gave  leave  to  amend  the  rule, 
faying  it  would  be  good  on  new  I’ervice. 

Upon  a motion  for  a mandamus  to  the  warden  of  the  vint-  Mkh.25G.  2, 
ners  company  to  fwear  S.  one  of  the  court  of  affiftants,  the 
affidavit  being  only  that  he  was  informed  by  fome  of  the  court 
of  affiftants  that  he  was  ele^ed,  and  no  pofitive  affidavit  of  an 
eIe<ftion,  the  court  would  only  grant  a rule  tofhew  caufe,  but 
faid,  if  there  had  been  a pofitive  affidavit  of  his  election,  they 
would  have  granted  the  writ  in  the  firft  inftance. 

N.  S.  In  this  cafe  there  was  an  affidavit  that  he  applied  to 
infpefl  the  court  books,  in  order  to  fee  whether  he  were  eleifl- 
ed,  and  was  refufed ; without  which  the  court  would  have 
hardly  granted  a rule. 

Note;  Where  there  is  a corporation  by  prefeription,  the  ibl<}. 
conftitucion  of  it  (as  well  as  the  parties  right)  muft  be  verified 
by  affidavit.  Where  it  is  by  charter,  a copy  of  it  muft  be 
produced  at  the  time  of  making  the  motion. 

Where  they  grant  a rule  to  Drew  caufe,  though  upon  fhew-  Re*  K/.nr. 
ing  caufe  it  appear  doubtful,  whether  the  party  have  a right 
or  not,  yet  the  court  will  iftlic  the  mandamus^  in  order  that  the 
right  may  be  tried  upon  the  return. 

It  makes  no  difterence  by  what  mode  the  party  becomes  in-  R«  w.  lj. 
titled  to  the  franchife,  whether  by  charter,  prefeription,  or  te- 
nure;  therefore  where  by  the  cuftom  of  the  borough  of  Afid~ 
hurji^  the  jury  at  a court  baron  (s  to  prefent  the  alienation  of 
every  burgage  tenement,  and  upon  fuch  prefentment  the  ftew- 
ard  is  to  admit  the  tenant,  who  then  becomes  intitled  to  the 
franebifes  of  the  borough  : The  jury  at  a court  baron  in 
1749,  having  refufed  to  prefent  feveral  conveyances  of  bur- 
gage tenements,  the  court  granted  a mandamus  to  the  lord  to 
hold  a court,  and  to  the  burgeftes  to  attend  at  fuch  court  and 
to  prefent  the  conveyances.  And  though  one  mandamus  will 
not  lie  to  reftore  feveral  perfons,  yet  the  court  held  it  would 
lie  in  this  cafe  to  the  jury  to  do  an  ai^  to  perfect  the  rights  of 
feveral. 

So  where  bv  the  cuftom,  the  court  Jeet  was  to  prefent  to  the  Cafe  of  the 

..  r.  , ,.-.1  ... 

fteward  the  perfon  whom  the  commonalty  of  the  borough  bad  church,  lac.c. 
chofen  to  be  mayor,  the  court  granted  a mandamus  to  the  ftew- 
ard 
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ard  to  hold  a court  leet,  and  to  the  in-burgelTes  to  attend  at 
fuch  court  and  to  pretent  y.  D.  who  had  been  chofen  by  the 
commonalty. 

And  it  is  the  fame  where  no  particular  perfon  is  interefted,  as 
where  by  charter  or  prefeription  the  corporate  body  ought  to 
confift  of  a definite  number ; and  they  negleS  to  fill  up  the  va- 
cancies as  they  happen,  the  court  wii!  grant  a mandamus. 

But  as  the  power  of  K.  B.  extends  only  to  inforcc  obedience 
to  the  king’s  charter,  there  were  many  cafes  in  which  the  court 
could  not  interpofej  as  where  by  tbe  charter  a particular  day 
was  fixed  for  the  election  of  a mayor  or  other  chief  officer, 
and  no  election  was  had  upon  fuch  a day  : for  in  fuch  cafe 
commanding  the  corporation  to  proceed  to  an  eleftion  at  an- 
other day,  would  not  be  Inforcing  obedience  to  the  king’s  char- 
ter, but  to  authorize  them  toa£l  in  oppofition  to  it;  therefore 
the  fiatute  of  ii  G.  i.  enat^ed,  that  if  no  election  fhould  be 
-had  of  the  mayor  or  other  chief  officer  upon  the  charter  day, 
the  corporation  Ihould  not  be  thereby  diflblved,  but  might 
meet  at  the  town-houfe  on  the  day  after,  and  proceed  to  elec- 
tion ; and  if  no  eledtion  fliould  be  made  on  the  charter  day, 
nor  in  purfuance  of  that  aft,  or  being  made  Ihould  afterward 
become  void,  the  court  of  K.  B.  might  grant  a ?nandamus  re- 
quiring an  election  to  be  made. 

This  being  a beneficial  law  for  the  fubjeiS,  the  court  has 
been  very  liberal  in  the  conftruction  of  it,  therefore  have 
granted  a mandamus  for  the  eleftion  of  a mayor,  though  there 
had  been  no  legal  mayor  for  four  years  preceding. 

So  they  have  granted  a mandamus  where  there  was  a mayor 
de  fa£lo  at  the  time,  it  appearing  clearly  there  had  been  no  due 
eleftion.  But  where  it  appears  at  all  doubtful  whether  the 
prior  eleftion  be  not  legal,  the  court  will  not  grant  fuch  a 
mandamus  till  the  validity  of  the  prior  eleflioa  has  been  tried 
in  a proper  manner  by  information. 

The  firft  writofwflwi/smwjaiways  concludes  with  command- 
ing obedience,  or  caufe  to  be  flicwn  to  the  contrary  ; but  if 
a return  be  made  to  it,  which  upon  the  face  of  it  is  infuffi- 
cient,  the  court  will  grant  a peremptory  mandamus^  and  if 
that  be  not  obeyed,  an  attachment  will  ifl'ue  againft  the  per- 
fons  difobeying  it. 

So  if  no  return  be  made,  the  court  will  grant  an  attachment 
againft  the  perfons  to  whom' the  mandamus  was  direfled : with 

. this 
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this  difference,  however,  that  where  a mandamus  is  dirciSled 
to  a corporation  to  do  a corporate  a<5t,  and  no  return  is  made# 
the  attachment  is  granted  only  againft  thofe  particular  perfons 
who  refufc  to  pay  obedience  to  the  mandamus:  but  where  it 
is  directed  to  fevcral  perfons  in  their  natural  capacity,  the  at- 
tachment for  difobedience  muft  iflue  againft  all,  though  when 
they  are  before  the  court  the  punishment  will  be  proportion- 
ed to  their  offence. 
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If  the  return  Upon  the  face  of  it  be  good,  but  the  matter  of 
it  falfe,  an  a<Ston  upon  the  cafe  lies  for  the  party  injured. 


againft  the  perfons  making  fuch  falfe  return.  And  where  the  Carth.  171J 


return  is  made  by  feveral,  the  action  may  be  either  joint  or 
feveralj.it  being  founded  upon  3 tort;  but  if  it  appear  upon  s Raym.  56^^; 
evidence  that  the  defendant  voted  againft  the  return,  but  w'as 
over-ruled  by  a majority,  the  plaintiff  will  be  nonfuitcd,  and  , 

though  the  return  be  made  in  the  name  of  the  corporation, 
yet  an  aiStion  will  lie  againft  the  particular  perfons  whocaufed 
the  return  to  be  made;  or  if  the  matter  concern  the  public  Salk.  374; 
government,  and  no  particular  perfon  be  fo  interefted  as  to 
maintain  an  action,  the  court  will  grant  an  information  againft 
the  perfons  making  the  return. 

Note  ; Where  feveral  join  in  an  application  for  z.manda?nusy  j RayiVi.iij. 
they  muft  all  join  in  the  a£tion  for  a falfe  return. 

And  if  in  fuch  a<3ion  or  information  the  return  be  fallified,  Salk.  439^ 


in  arreft  of  judgment. 

Note ; The  adlion  muff:  be  brought  in  K.  B.  for  if  it  be  Salk.  41?. 
brought  in  G.  B.  though  the  plamtift' have  judgment,  the  court 
of  K,  B.  will  never  grant  a peremptory  mandamus^  for  that  re- 
cites the  fa£t  prout  conjiat  nobis  per  recordum  Yet  where  in  an 
a£lion  for  a falfe  return  judgment  was  given  for  the  defend- 
ant, and  upon  a writ  of  error  judgment  was  reverfed  in  the 
exchequer  chamber,  the  court  of  K.  B.  granted  a peremptory 
mandamus  before  judgment  entered,  faying  it  was  a mandatory 
writ,  and  not  a judicial  writ  founded  upon  the  record. 

This  was  the  method  of  proceeding  at  common  law, but  now 
by  ftatute  q Ann.  reciting,  That  whereas  divers  perfons  who 
had  a right  to  the  office  of  mayors  or  other  offices  within 
cities,  towns^corporationsjboroughs  and  places,  or  to  be  bur- 


the  court  will  grant  a peremptory  mandamus  \ however,  no 
motion  can  be  made  for  it  till  four  days  after  the  return  of 
thep^/fa,  becaufe  the  defendants  have  fo  long  tinjc  to  move 
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gefles  dr  freemen  thereof,  have  cither  been  illegally  turned 
out,  or  have  been  refufed  to  be  admitted  thereto,  and  have  no 
other  remedy  to  procure  themfelves  to  be  admitted  or  reftored, 
than  by  writs  of  m&ndaimi%y  the  proceedings  on  which  are 
very  dilatory  and  expenfive,  it  is  enafled, 

j . That  a return  fhall  be  made  to  the  fir(f  writ  of  mandamus. 

2.  That  the  perlbns  profecuting  fuch  writ  may  plead  to  or 
traverfe  all  or  any  the  material  fa£ls  contained  in  the  return, 
to  which  the  perfons  making  fuch  return  fliall  reply,  take  iflue 
or  demur  ; and  fuch  further  proceedings  fhall  be  had  therein, 
as  might  have  been  had  if  the  perfon  fuing  fuch  writ  had 
brought  his  aiflioii  on  the  cafe  for  a falfe  return  ; and  in  cafe 
a verdift  fhall  be  foundj  cr  judgment  given  for  him  upon  a 
demurrer^  or  by  nihil  dicit^  or  for  want  of  a replication  or 
other  pleading,  he  fhall  recover  damages  and  cofls  i and  a pe- 
remptory writ  of  mandamus  ih^\i  be  granted  without  delay  for 
him  for  whom  judgment  fliall  be  given,  as  might  have  been  if 
fuch  return  had  been  adjudged  infufficient.  And  in  cafe  judg- 
ment fliall  be  given  for  the  perfons  making  fuch  return,  they 
fliall  recovet  cofts. 

3.  All  the  flatiites  of  amendment  and  jeofail  fhall  be  extend- 
ed to  writs  of  mandamus^  and  the  proceedings  ihcreupon. 

Before  the  ait  an  attachment  did  not  iffue  for  want  of  a re- 
turn till  after  a plurics  mandamus and  after  that  a peremptory 
rule  for  a return,  which  created  much  expence  and  delay ; in- 
deed in  extraordinary  cafes,  where  the  court  apprehended 
much  mifebief  from  the  delay,  they  would  require  a return  to 
the  alias. 

If  in  a proceeding  under  the  ftatute  no  damages  are  given 
by  the  jury,  the  w'ant  of  it  cannot  be  fuppUed  by  a writ  of  en- 
quiry : But  in  fuch  cafe  the  party  may  bring  an  ailion  for  a 
falfe  return  ; for  the  ail  does  not  take  away  the  party’s  right 
to  bring  fuch  action,  but  only  provides  that  in  cafe  damages 
are  recovered  by  virtue  of  that  ait,  againft  the  perfons  making 
the  return,  they  fhall  not  be  liable  to  be  fued  in  any  other  ac- 
tion for  making  fuch  return. 

So  an  information  may  ftill  be  moved  for  againft  the  perfons 
making  the  return,  in  fuch  cafes  where  no  particular  perfon 
is  fo  interefled  as  to  brinrt  an  aition. 

Af,  B.  'I'he  return  mult  be  filed  and  aliowed  before  the  in- 
formation can  be  moved  for. 
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it  appears  from  the  wording  of  the  fiatutes  that  there  are 
many  cafes  to  which  it  does  not  extend  ; therefore  in  all  thofe 
cafes  the  proceedings  muft  be  according  to  the  courfe  of  the 
Common  law. 

Though  fince  this  a(£l:  a mandamus  is  in  nature  of  an  aflion, 
and  error  will  lie  upon  it,  yet  that  has  been  holden  to  be  no 
fuperfedtas  to  the  peremptory  TTjsKiArwwr  ; yetytf<®r<’  as  to  this, 
lor  where,  after  a writ  of  error  brought  upon  a judgment  in  a:i 
aition  upon  the  cafe  for  a falfe  return,  a motion  was  made  for 
a peremptory  mandamus^xt  was  refufedj  and  there  feems  to  be 
iio  ciTential  difTerence  between  the  two  cafes. 

Having  now  taken  a general  view  of  this  writ  and  the  pro- 
ceedings thereupon,  I ftiall  proceed  to  conllder  what  will  be 
deemed  a good  writ,  and  what  a good  return  to  it. 

•As  to  the  flrff,  what  will  be  deemed  a good  writ* 

J.  Where  the  fa»51:  is  to  be  done  by  part  of  the  corporation  i Ravro,  5S«* 
only,  (fx.  ^t\  mayor  and  aldermen)  the  writ  may  be  either 
d;re«5tedto  the  wholecorporation,  or  to  themayor  and  aldermen 
fingly.  But  if  It  be  to  be  done  only  by  the  mayor,  and  ihcma»~ 
damus  be  directed  to  the  mayor  and  aldermen,  it  will  be  bad. 

2-  The  writ  muft  contain  convenient  certainty,  in  fetting 
forth  the  duty  to  be  performed  j but  it  need  not  particularly 
fet  forth  by  what  authority  the  Jutyexifts. 

Therefore  where  a mandamus  to  the  commifiary  of  the  arch-  Str.  SgS* 
bifliop  oiTork,  to  admit  a deputy  regifter,  fiated  quod  minus  rite 
retujavit  to  admit,  it  was  holden  fufficient,  though  it  was  ob- 
jc£led  it  did  not  ftate  the  defendant’s  right  to  admit. 

So  a mandamus  to  the  dean  of  the  arches  to  grant  probate  to  Str.  8-7, 

Lord  Londrnderry’s  executors,  fetting  out  that  the  dean  Juxta 
juris  exigentiam  recufavit,  W'as  holden  fufficient,  though  it  was 
objected  that  it  did  notfhew  the  dean’s  ii:Ic  to,  grant  probatCi 
not  having  let  out  that  there  w'ere  hna  notahilia,  ’ 

So  a mandamus f reciting  w-hereas  there  is  or  ought  to  be  one  R:x  v.  tlie 
baiUfTand  twelve  capital  burgellcs. 

So  i.  mandamus  reciting  that  whereas  there  ought  to  be  a Rcxi».  Mayor 
Common  council  tonfifting  of  the  mayor  and  24perfons  chofen 
by  the  mayor  and  burgelles,  W'ithout  llating  whether  by  charter  a,  o,  ».  ‘ 

or  prefeription. 
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Note ; the  time  for  taking  exception  to  the  writ,  is  after  thj 
return  made,  and  before  it  is  moved  to  be  filed. 

2.  What  will  be  deemed  a good  return. 

1.  The  return  muft  be  certain  to  every  intent,  but  it  may 
contain  feveral  matters,  provided  they  be  confiftent. 

If  a writ  be  directed  to  a corporation  by  a wrong  name,  they 
may  return  this  fpecial  matter,  and  rely  upon  it,  but  if  they 
anfwer  the  exigency  of  the  writ,  they  cannot  take  advantage 
of  the  mifnoraer. 

If  the  fuppofal  of  the  writ  be  falfe  in  not  truly  Hating  the 
Cofifiitution  of  the  corporation,  it  will  not  be  fufficlent  for  the 
return  to  Hate  it  truly,  but  they  muH  deny  the  fuppofal  of  the 
writ, 

MandamusXo  fwear  A,  and  B.  churchwardens,  fiiggeflinj 
they  were  debite  mode  elii^iy  the  return  was  qued  nen  fueruntdek 
mode  elebiif  without  faying  xec  eerum  alters  and  holdcn  good, 
for  one  could  not  be  fworn  upon  that  writ } if  both  were  not 
chofen,  the  writ  was  mifconceived.  It  was  likewife  holdcn, 
that  where  the  writ  is  to  fwear  one  deb.  inode  ele£ius,  qusdnen. 
fuit  deb.  made  ek£lus  is  a good  return  ^ but  where  the  writ  is 
ile£tui  only,  fuch  a return  would  be  nought,  becaufe  out  of 
the  writ  and  evafive. 

If  a perfon  chofen  alderman,  burgefs,  tAc.  after  notice  given 
him  of  his  eledlion  fit  by  and  fee  the  corporation  fill  up  his  va- 
cancy, without  making  any  claim  to  be  admitted,  this  will 
amount toa  refufal ; and  the  mayor  may,  Xozmaniamui  to  ad- 
mit him, return  that  he  had  refufed}  and  if  ifliie  were  joined  upon 
that  return,  evidence  of  the  fa<S  would  fupport  the  return. 

2.  Where  the  mandamm  is  to  reftore  a perfon  who  has  been 
removed  from  an  office,  the  return  muft  be  very  accurate  in 
ftating  the  corporation  s power  to  remove,  the  caufeof  re- 
moval, and  the  due  execution  of  the  power. 

1.  As  to  the  power  of  removal,  it  Is  laid  down  in  Sn^’seafe, 
that  no  corporation  can  disfraiTchife  a member  of  it  before  a 
convidlion  at  law,  unlefs  they  have  authority  fo  to  do  either  by 
charterer  prefeription,  though  the  modern  opinion  has  been 
that  the  power  of  amotion  is  incident  to  the  corporation. 
Ilow'ever,  what  power  foever  there  may  be  in  the  corporation  at 
large,  there  cannot  be  fuch  power  in  any  part  of  the  corpo- 
ration without  charter  or  prefeription;  therefore  if  are- 
turn  were  to  let  out  a removal  by  the  common  coun- 

cil. 
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cil,  without  fliewing  how  they  were  authorized,  it  would  be 
bad. 

2.  As  to  the  caufe  of  removal,  any  member  of  a corporation 
for  any  offence  committed  againft  his  oath  of  office,  and  breach 
of  his  duty  as  a member,  is  removeabie  without  any  previous 
convJdfion.  But  there  muff;  be  a previous  conviction  to  warrant 
an  amoval  for  an  offence  which  has  no  immediate  relation  to 
his  office,  fiich  as  perjury,  forgery,  Where  the  offence  is 

criminal  in  both  refpeCts,  the  difference  feemsto  be,  that  ific 
confift  of  one  fingic  fad,  as  burning  the  charters  of  the  corpo- 
ration, bribery,  Effc.  there  muff:  be  a convi£iion,but  not  where 
it  may  be  confidered  as  abftraded  the  one  from  the  other  j as 
riot  and  affault  upon  any  other  member,  fo  as  to  obftrudt  the 
bufinefs  of  the  corporation. 

As  to  fuch  crimes  whereof  a prev ious conviction  is neceffary 
tofoundthe  disfranchifement  upon,it  is  the  infamyof  them  that 
renders  him  an  improper  perfon  to  be  continued  in  an  office  of 
truft;  therefore  if  the  crime  for  which  he  is  conviCted  be  fuch 
as  does  not  carry  fuch  infamy  with  it,  it  will  be  no  caufe  of* 
disfranchifement  ^ as  if  he  were  conviCted  of  a fingle  affault. 

As  to  what  lhall  be  faid  to  be  fuch  a breach  of  duty  as  will 
be  a good  caufe  of  disfranchifement,  it'is  certain  that  a total 
defertion  of  the  duty  of  his  office  is  a good  caufe  of  amOvalj 
but  it  may  be  difficult  to  determine  in  what  particular  offices 
a hare  non-refidence  will  amount  to  fuch  a defertion. 

Where  offices  are  in  perpetual  execution,  there  muft  be  a 
perpetual  refidence,  fuch  as  that  of  fiieriff,  mayor,  coroner, 
iSc*  But  in  other  cafes  of  local  reffdence  it  is  not  neceffaryj 
as  in  the  cafe  of  a recorder,  freeman,  £sf«r.  And  it  would  be 
abfurd  to  fay  that  non  reffdence  barely  lliould  be  a caufe  of 
amoval,  when  notwithftanding  fuch  non-refidence,  they  may. 
do  all  that  their  duty  requires.  But  if  fuch  perfons  totally 
defert  their  office,  it  will  be  a good  caufe  of  amoval.  As  if  a 
recorder  upon  notice  given  to  him  Ihould  negleft  to  attend  at 
their  feffions,  where  he  ought  to  attend  and  affilVthe  corpora- 
tion in  the  proceedings  of  juffice. 

But  in  fuch  cafe  the  return  ought  to  be,  that  xeceffd  et  e£tcium 
fuum  reliquiti  i.  e.  it  ought  to  fhew  a non-refidence  upon  the 
office,  and  not  barely  a non-refidence  within  the  precin^sof 
the  coporation. 
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And  though  refidence  be  mjd?  a ncceficry  qualification  fof 
eleiiUon,  yet  without  an  exprefs  eSaufe  in  the  charter  non-re- 
fidence  v/ill  not  of  itfelf  be  a caufe  of  anioval. 

In  a mandamus  to  reftore  Sir  y.  'Jmrtings  to  his  office  of  al- 
derman the  return  was,  that  be  at  an  aflenibly  of  the  corpora- 
tion Qzme^et pcrfsnaliUr^  likere  et  uefsiomsds  ref.gnavit  the  Office, 
declaring  he  would  continue  to  ferve  no  longer  in  that  office, 
whereupon  they  chofe  another  in  his  room  : and  this  declara- 
tion in  a corporate  aflembly  was  holden  good,  erpecialJy  asthe 
corporation  accepted  it,  and  chofe  another  in  his  room  j but 
till  fuch  election  he  had  power  to  waivx  bisrefignation.  But 
a return  that  he  confentedto  be  turned  out  would  not  be  good, 
but  if  in  fuch  cafe  they  were  to  return,  that  herefigned,  and 
they  accepted  and  chofe  another  in  his  room,  fuch  evidence 
would  be  fufiicient  to  prove  it. 

If  it  appear  upon  the  face  of  the  return,  that  the  party 
has  no  right  to  the  office,  though  in  other  refpe6ls  the  re- 
turn be  bad,  yet  the  court  will  not  grant  a peremptory  man- 
damus.  As  where  the  return  Hated  the  office  of  town-clerk 
to  be  difpofed  of  ad  libitum  of  the  mayor,  and  that  the  mayor 
had  appointed  another;  though  the  reafon  given  for  his  amoval 
was  not  good,  yet  the  court  refufed  to  grant  a peremptory 
mandamus. 

So  where  it  appeared  that  the  perfon  had  deferted  his  office, 
and  that  it  was  filled  up,  though  it  was  returned  that  he  was 
for  that  caufe  amoved  by  the  common  council,  without  ftatlng 
that  they  had  a power fo  to  do  either  by  charter  or  prefeription. 

But  though  it  appear  by  the  return,  that  he  is  an  officer  ad 
libitum,  yet  if  they  do  not  return  a determination  of  their  will 
but  Hate  particular  rcafons  for  the  amoval  which  are  not  fuf- 
ficient,  the  court  will  grant  a peremptory  mandamus, 

A return  that  he  had  obHinately  and  voluntarily  refufed  to 
obey  orders  and  laws,  ^SV.  contrary  to  the  duty  of  his  office 
and  his  oath, would  be  too  general;  the  particular  laws  ought 
to  be  fpecjfied. 

So  a return  of  a mifbehaviour  in  one  office  [ex.  gr.  cham- 
berlain) would  be  no  reafon  for  his  being  amoved  out  of  an- 
other, as  that  of  z capital  burgefs. 

'I’here  cannot  be  any  caufe  to  disfranchife  a member  of  a 
corporation,  unlefs  It  be  for  a thing  done,  which  works  to  the 
defiruction  of  the  body  corporate,  or  to  the  deHru£tion  of  the 
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{iberties  and  privileges  thereof^  and  not  any  perfonal  ofTence 
from  one  member  to  another. 

So  mlfemploying  the  corporation  money  is  no  caufe  of  amo- 
ral j beca ufe  the  corporation  may  have  their  action  for  it. 

So  razing  the  book  ^ unlef's  the  razure  be  to  the  detriment 
Of  the  corporation.. 

Note  ; after  reditu ti on  on  a peremptory  mandamus^  the  party 
may  be  removed  for  the  former  caufe. 

As  to  the  execution  of  the  power  of  amoval. 

If  the  perCon  be  within  fummons,  r.  e.  if  he  be  refident,  he 
muft  be  fummoned  to  attend  and  (hew  caufe  againd  hi?  dif- 
franchifemenr,  and  that  he  was  fofummoned  mod  appear  upon 
the  return,  untefs  it  appear  he  was  heard,  for  as  the  end  offum- 
Dions  is,  that  he  may  be  heard  for  him  felf,  if  he  had  been  heard, 
want  of  fummons  is  no  obje£lion-  But  if  it  appear  upon  the 
rettjrn,  that  he  lived  out  of  the  limits  of  the  corporation,  it  is 
pot  neced'ary  to  return  that  he  was  fummoned. 

Where  a burgefs  is  conftituted  by  a patent  under  the  com- 
mon Tea],  he  ought  to  be  difeharged  in  like  manner. 

But  if  by  clei^on,  an  entry  in  the  book  is  fufficient  todif- 
charge  him. 

Upon  a return  to  a mandamus  to  redore  a capital  burgefs, 
it  appeared,  that  the  power  of  amoving  a member  was  in 
the  mayor  and  aldermen  ; that  the  whole  corporation  having 
been  fummoned  to  cletSf  a recorder,  after  that  election  was 
over,  the  mayor  and  aldermen  feparated  from  the  red, 
and  removed  the  plaintiff,  and  the  removal  was  holden 
void,  becaufe  there  was  no  fummons  to  meet  as  mayor  and 
aldermen. 

Upon  the  ifiTue  of  non  fait  eleHtts  majur,  the  conditutlon  was 
admitted  to  be,  that  the  mayor  was  chofen  out  of  the  aldermen, 
therefore  the  defendant  infided  that  the  plaintid'diould  approve 
his  being  an  alderman.  The  fail  of  his  being  chofen  an  alder- 
man was  this:  all  the  common  council  (who  were  theeleilors) 
except, one,  met  at  a publick-houfe  to  drink,  where  they  were 
acquainted  that  W.  had  redgned,  whereupon  it  was  propofed 
to  choofe  the  plaintijf,  which  was  objeiled  to  by  two  or  three  ^ 
however,he  was  fworn  in, and  this  was  holden  not  to  be  a good 
elcilion,  becaufe  they  were  not  corporately  affembled  for  want 
of  a previous  fummons, and  therefore  it  was  abfolutely  neceifary 
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that  every  one  of  the  common  council  fliould  be  prefent,  and 
confent. 

So  where  upon  evidence  it  appeared  that  the  corporation  met 
upon  a particular  day  (purfuant  to  a bye  law)  for  the  eleiSion 
of  a mayor,  it  was  holden  they  could  not  proceed  to  the  elec- 
tion of  an  alderman  for  want  of  fummons,  there  being  no  cuf- 
tom  to  warrant  it. 

N.  B.  The  return  need  not  be  under  the  feal  of  the  corpOf 
ration,  nor  need  it  be  figned  by  the  mayor;  and  if  an  aftion 
were  brought  againll  the  mayor  for  a falfe  return,  it  would 
be  fufficient  evidence  againft  him  that  the  mandamm  W2i.%  de- 
livered to  him,  and  has  fuch  a return,  unlcfs  he  can  (hew  the 
contrary, 

A mandamus  was  directed  to  the  mayor,  bailiff  and  burgclTcs 
ofvf.  The  mayor  made  a return,  and  brought  it  into  the  crown 
office  ; upon  which  a motion  was  made  to  ftay  the  filing  of  it, 
upon  a fuggeftion  that  this  return  was  made  againft  the  confent 
of  the  majority,  who  w'ould  have  obeyed  the  writ.  But  the 
court  refufed  to  enter  into  an  examination  whether  the  return 
were  againft  the  confent  of  the  majority,  and  ordered  it  to  be 
filed,  as  it  was  made  by  the  mayor,  who  w'as  the  moft  princi- 
pal and  proper  perfon ; but  faid  it  might  be  another  cafe  if  they 
were  all  equal  parties ; however,  they  granted  an  information 
againft  the  mayor  for  this  proceeding. 

In  an  a£fion  for  a falfe  return  the  plaintiff  fet  out,  that  be 
was  chofen  upon  the  firft  of  O^ehr,  according  to  the  cuftom. 
Upon  evidence  it  appeared,  that  the  cuftqm  was  to  choofe  on 
the  29th  of  September y and  that  the  plaintiff  was  then  chofen; 
and  this  was  holden  fufficient  to  fupport  the  declaration,  for 
the  day  in  the  declaration  is  but  form. 

Upon  the  iflue  of  non  fuii  eleSius-,  the  plaintiff  muft  prove  that 
he  received  the  facrament  within  a year  before  his  eleition, 
for  elfe  by  13  Car.  2.  his  elsflion  is  void,  and  he  is  not  aided 
by  5 (7.  1.  c.  6.  (whiqh  ena6fs  that  no  incapacity  fhall  be  in- 
curred by  reafon  of  fuch  omiflion,  unlefs  he  be  removed,  ora 
profecution  commenced  within  fix  months  after  the  eledlion) 
though  the  trial  be  above  fix  months  after  the  cleiftion,  and 
though  the  obje<5iion  were  never  made  before  the  trial. 

The  mayor  of  Wincheljeavaxs^  be  chofen  out  of  the  jurats,  the 
plaintift'in  1 739  was  chofen  a jurat,  and  in  1740  he  was  chofen 
mayor:  he  received  the  facrament  within  a year  before  his 
2 cleiftloq 
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e!e«^ion  to  be  mayor,  but  not  within  a year  before  he  was  cho- 
fen  a jurat.  And  on  a fpecial  verdidt  the  court  held  that  the 
5 G.  I . would  operate  fo  as  to  give  him  the  benefit  of  the  non- 
profecution  in  fix  months  with  regard  to  the  previous  qualifi- 
cation, as  otherwife  he  would  be  under  fome  degree  of  djf- 
ability,  when  the  sdj;  fays  none  fball  be  incurred. 


CHAPTER  IT 

Of  Informations  in  Nam  re  of  Warranto ^ 

TH  E crown  is  the  fountain  of  all  power  and  jurifdidllon, 
therefore  if  any  perfon  or  corporation  take  upon  them  to 
exercife  any  office  or  jurirdidfion  without  being  legally  au- 
thorized fo  to  do  by  the  king’s  charter  or  adt  of  parliament,  the 
court  of  K.  B.  will  punifli  them  for  fuch  ufurpations  upon  the 
crown;  in  order  for  which  the  court  will  call  upon  them  to 
fhew  by  what  authority  they  claim  to  exercife  any  particular 
office  or  jurifdidilon. 

The  old  method  of  doing  this  was  by  the  writ  of  ^uo  war- 
rantfi  but  of  latter  times  the  method  has  been  by  information 
in  nature  of  quo  warranto. 

5 ^ ^8.  No  information  can  be  filed 

without  leave  of  the  court. 

The  method  of  obtaining  leave  is  by  laying  a proper  caf* 
before  the  court,  verified  by  affidavit,  upon  which  the  court 
will  grant  a rule  upon  the  party  to  fliew  caufe  why  an  in- 
formation fliould  not  be  filed  again  ft  him,  and  unlefs  the  caufe 
fhewed  by  binr  be  fuch  as  puts  the  matter  beyond  difpute,  the 
court  will  make  the  rule  abfolute  for  the  information,  in  order 
that  the  queftion  concerning  the  right  may  be  properly  de- 
termined. 

Note;  upon  a rule  to  fliew  caufe,  the  court  will  grant  a rule  PerCur’  Xr^ 
for  the  infpedlion  of  books  belonging  to  the  corporation.  ^ 

By  g^n.  c.  20.  in  cafe  any  perfon  fliall  ufurp,  intrude  into, 

®r  unlawfullv  hold  any  of  the  offices  or  franchifes  mentioned  in 
the  adf,  the  proper  officer  of  the  court  may  with  leave  of  the 
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court  exhibit  informations  iii  the  nature  of  quo  warranto^  at  the 
relation  of  any  penon  defiring  to  profccute  the  (amc,  and  who 
fliallbe  mentioned  in  the  information  robe  the  relator;  and  ifit 
lhall  appear  to  the  court,  that  the  fcveral  rights  of  divers  per- 
fons  to  the  faid  offices  or  franchifes  may  properly  be  deter- 
mined in  one  information,  the  court  may  give  leave  to  exhibit 
one  information  againft  feveral  peifons. — And  the  act  gives 
cofts  both  to  the  relator  and  defendant. 

There  are  many  cafes  not  mentioned  in  the  a£l,  in  which 
informations  in  nature  of  quo  warranto  will  He,  for  the  court’s 
power  of  granting  fuch  informations  is  not  founded  upon  that 
act,  but  that  a£t  was  made  for  regulating  the  proceedings  in 
them  in  certain  cafes  relating  to  corporations. 

If  it  be  an  information  at  common  law  there  is  no  relator, 
nor  ought  there  to  be  judgment  for  cofts,  but  only  a capiatur 
pro  fine. 

There  muft  be  an  uferas  well  as  a claim,  in  order  to  fub- 
je6l  the  party  to  an  information,  for  the  judgment  is,  that 
he  fhall  be  fined  pro  -nfu  et  ufurpatione.  But  though  an  in- 
mation  will  not  lie  for  a non-ufer,  yet  it  will  be  a good  cfufe 
of  amotion. 

Not  guilty  and  von  ujurpavit2,\z  not  good  pleas,  as  appears 
evidently  from  the  nature  of  the  charge,  which  is  to  fliew  by 
what  warrant  or  authority;  to  which  ihofc  pleas  arc  noan- 
fwer.  The  defendant  muft  cither  juftify  or  difclaim. 


4 Co,  78.  Where  the  eleilion  of  mayor,  aldermen,  fcfc.  is  by  charter 

given  to  the  commoiiaity  or  burgclTes  at  laigc,  the  corporation 
may,  toavoid  popular  eon fufion,  make  a by  law  to  reftrain  the 
power  of  election  ro  a fcled  number  gr.  to  the  mayor  and 
aldermen,  mayor  and  common  council,  and  the  tike)  and 
though  there  be  no  luch  by-law  to  be  found,  yet  conftant 
ufage  will  be  a proof  that  there  was  fuch  a one,  and  the  court 
will  intend  it ; therefore  it  is  in  daily  pratfticc  to  plead  fuch  a 
fuppofed  by-law  to  an  information  as  made  at  a particular 
time,  and  then  upon  illuc  joined  thereupon  fupport  it,  by 
proving  that  the  elc£l:ions  have  been  from  about  that  time 
agreeable  to  fuch  fuppofed  by-law. 

......  But  if  the  charter  dire£l  the  mayor,  aldermen,  £?V.  to  be 

Rcxv.PhUifs,  , ^ , , , 

Tr- i74«>t  chofen  outer  the  burgciies  at  large,  a by-law  cannot  re- 
ftrain the  eleiSUon,  and  order  that  the  mayor,  aldermen, 
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fiiall  be  chofen  out  of  the  common  council  or  other  fele(5t 
number>for  fuch  by-law  would  not  be  advantageous  but  pre- 
judicial to  the  corporation,  as  it  would  confine  them  in  their 
choice. 

Hitherto  1 have  taken  notice  only  of  fuch  informations  zs 
are  brought  againft  particular  perfons  for  ufurping  offices,  but 
this  fort  of  information  will  lie  likewife  againfi;  perfons  or  cor- 
porations for  ufurping  franchifes. 

Therefore  where  the  mayor  and  common  council  of  Hart- 
ford took  upon  them  to  make  flrangers  free  of  the  corporation 
without  being  qnalified  according  to  the  charter,  the  court 
granted  an  information  in  nature  of  a quo  warranto  againft 
them,  becaule  the  injured  freemen  of  the  town  had  no  other 
way  of  remedying  themfelves  or  of  trying  the  right. 

So  it  will  lie  againft  a private  perfon,  or  againft  a corpora- 
tion, for  holding  a market,  or  holding  a court  leet  or  other 
court,  or  for  excrcifmg  any  other  franchife.  And  as  the  de- 
fendant muft  in  his  plea  fet  out  a title,  it  is  neceflary  to  ob- 
ferve  in  this  place  what  franchifes  may  be  claimed  by  pre- 
feription,  and  in  what  cafes  it  is  necciTary  to  Ihcw  a grant,  or 
an  allowance  in  eyre,  which  is  tantamount  to  a grant. 

It  is  laid  down  in  Foxiey’s  cafe,  that  whatever  may  be  gained 
by  ufage  without  matter  of  record,  may  be  claimed  bypre- 
fcrlption,  fuch  as  waifs,  eftrays,  treafure  trove,  isfr.  But 
fuch  things  as  are  not  forfeited  but  by  matter  of  record,  as  fe- 
lons goods,  cannot  be  preferibed  for. 

So  a man  may  preferibe  tenere piadta,  but  not  to  have  conu- 
zance  of  pleas;  therefore  if  the  charter  granting  it  be  before 
time  of  memory,  before  the  i R.  i.  it  cannot  be  pleaded; 
but  by  the  ftatutc  de  quo  warranto  you  may  lay  an  ufage  time 
out  of  mind,  which  is  an  argument  of  an  ancient  grant,  and 
fhew  the  allowance  in  eyre. 

There  is  a point  of  law  which  fome times  comes  in  quefHon 
in  trials  of  this  fort  of  informations,  which  therefore  ought 
to  be  taken  notice  of  in  this  place,  and  that  is  the  operation 
and  efteift  of  a new  charter. 

If  a corporation  refufe  a new  charter,  it  is  void;  but  if  they 
accept  and  put  it  in  execution,  it  is  good.  Whether  a cor- 
poration have  accepted  a new  charter  or  not,  is  commonly 
matter  of  evidence,  not  of  lawj  and  proof  of  acling  under  it 
js  proof  of  an  acceptance. 
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A new  charter  was  granted  in  eonfideration  of  the  fur* 
reader  of  the  old  one;  the  old  one  was  in  fa£l  furrendered,  but 
the  furrender  was  not  inrojlcd,  wherefore  the  new  one  was 
void:  but  the  members  under  both  charters  being  the  fame, 
what  they  did  being  warranted  by  the  old  charter  was  bolden 
good. 

By  accepting  a new  charter,  granting  new  rights,  or  giving 
a new  name  of  incorporation,  without  a furrender  of  their  old 
.charte^r,the  corporation  will  not  lofe  any  of  their  former  fran- 
chifes. 

By  charter  of  4.  Narzokb  was  made  a county,  and  to 
have  two  ftierilFs  to  be  chofen  by  the  commonalty.  6V,  2. 
by  charter  confirmed  their  former  charter,  but  granted  further 
that  one  fherifF  fnould  be  chofen  by  the  mayor,  fherifFs  and 
aldermen  only ; per  Holt  Ch.  Juft.  The  king  cannot  refumc 
an  intereft  he  has  already  granted,  unlefsthe  grantees  concuFi 
the  corporation  might  have  ufed  this  as  a new  grantor  con- 
firmation, but  having  made  their  eleflions  according  to  it,  it 

evidence  of  their  cpnfent  to  accept  it  as  a grant. 
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Of  Traverfes  and  Prohibitions, 


INTRODUCTION. 

There  iini  remain  two  other  fpecies  offuits  which  may 
be  tried  at  Nlji  Prius,  and  which  therefore  fall  withirt 
the  compafs  of  this  treatife;  and  they  are  traverfes  ©f  inquili" 
fjtions  of  office,  and  prohibitions. 
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rir~^  HERE  are  two  forts  of  offices;  the  on*  vefts  the  effata 
t and  poffcffioa  of  the  land,  &c.  in  the  king  where  he  had 
only  right  or  title  before.  The  other  is  when  the  eRatc  is 
lawfully  in  the  king  before,  but  the  particularity  of  the  land 
does  not  appear  of  record,  fo  that  it  may  be  put  in  charge.  The 
firft  of  thefe  is  called  the  office  of  intituling;  the  feccntl  is  call- 
ed the  office  of  inftru£tion. 

By  the  common  law,  wherever  the  Ifing  was  in  polTeflion 
by  virtue  of  the  inquifition,  the  fubjeiSi  was  put  to  his  petition 
of  right,  unlefs  the  right  of  the  party  appeared  in  the  inquiff- 
tion,  and  then  at  the  common  law  he  might  have  amsnjiransde 
droit'i  but  where  the  inquifition  only  intitled  theking,andhc 
was  obliged  to  bring  ^fci. fa-  againft  the  party  to  recover  pof- 
feflion, there  at  common  law  the  party  might  traverfc  the  king’s 
title,  for  there  the  king  being  in  nature  of  aplaintilF,  the  party 
in  pofleflion  might  by  pleading  put  him  to  prove  the  tide  upon 
which  he  would  recover.  But  where  the  king  was  in  pof- 
feffion  by  virtue  of  the  inquifiiion,  there  the  party  that  would 
get  that  poffeffioii  from  him  was  in  nature  of  a plaintiff*,  and 
therefore  had  no  method  to  proceed  in  but  by  way  of  peti- 
tion ; for  noa£fion  could  lie  againff  the  king,  becaufe  no  writ 
could  illiie,  as  he  could  not  command  himfelf. 

But  as  this  fuit  by  petition  was  of  great  delay  and  charge  to 
the  party  grieved,  the  ftatutes  of  34  3.  r,  14.  36  E.  3,  c.  13. 

and  2^3  Ed.  6.  c.  8.  were  made  to  enable  the  fubje^f  totra- 
verfe  inquifitions,  or  otherwife  to  fliew  their  right. 

Thus  were  traverfes  and  monjirans  de  droit  introduced  in  licit 
of  petitions.  The  only  difference  between  the  one  and  the 
other  is,  that  in  a traverfe  the  title  fet  up  by  the  party  is  incon- 
ffffcnt  with  the  king’s  title  found  by  the  Inquifftion,  which  he 
therefore  muff  traverfe ; In  a monjirans  de  droit  he  confelTcs  and 
avoids  the  king’s  title.  But  in  both  cafes  he  muff  make  3 title 
in  himfelf,  and  if  he  cannot  prove  his  title  to  be  true,  although 
he  be  able  to  prove  that  the  king’s  title  is  not  good,  it  will  not 
3 ferv? 
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Terve  him.  But  in  traverfes  at  common  law  the  party  Is  m 
nature  of  a defendant,  and  therefore  need  not  fet  up  any  title 
in  himfelf. 

The  method  of  proceeding  at  commonlaw  by  petition  was 
that  the  king’s  title  being  found  by  inquilition,  the  party  peti- 
tioned to  have  an  inqueft  of  office  to  inquire  into  his  title  j 
if  his  title  v/as  found  by  fuch  office,  then  he  came  into  court 
and  traverfed  the  king’s  title : fo  that  the  recotd  began  by  fet- 
ting  out  the  firfl:  inquilition  found  for  the  king,  after  that  the 
return  of  the  inquifition  taken  upon  the  petition,  and  then 
went  on  with  et  modc  ad  hunc  diem  venit  and  fo  traverfed  the 
king’s  title.  In  conformity  to  thefe  proceedings  at  common 
law,  the  traverfe  and  monjiram  de  droit  given  by  the  ftatute 
begin  by  ftating  the  inquilition,  and  then  go  on  “ etnwdoad 
hmc  dum  venit y 

(Note;  the  only  difference  between  the  pleading  in  a tra- 
verfe and  monjiram  de  droit  is,  that  one  is  pro  placiio  dick,  the 
other  pro  placito  et  monjiratione  juris  dial* ) 

And  from  this  manner  of  pleading,  fomehave  confidered  the 
party  travelling  as  defendant;  but  when  it  is  confidered  that  this 
traverfe  comes  in  lieu  of  the  petition  at  common  law,  and  that 
it  does  not  fufpend  the  veiling  in  the  king  by  the  inquilition, 
and  that  the  judgment  for  the  party  is  an  amoveas  manum,  and 
the  judgment  againft  him  a nilcapiat,\x  feems  clear  he  ought  to 
be  deemed  a plaintiff,  and  as  fuch  is  capable  of  being  nonfuited, 
Thefe  proceedings  are  in  the  petty  bag-office,  and  the  re- 
cord is  brought  from  thence  into  the  king’s  bench  b^'  the 
chancellor,  in  order  that  it  may  tried. 

It  is  not  clear,  that  a perfon  found  by  inquilition  to  be  a 
lunatick  or  ideot,  can  himfelf  traverfe  the  inquifition  ; how- 
ever it  is  certain,  that  fuch  traverfe  will  not  fufpend  the  grant 
of  the  cuftody  thereof.  The  prailicc  has  always  been  for  the 
party  to  petition  the  chancellor  for  leave  to  traverfe,  and  then 
the  chancellor  will  upon  proper  grounds  give  fuch  leave,  and 
fufpend  the  grant  of  the  cuftody  in  the  mean  time. 

And  it  is  not  uncommon  to  grant  fuch  leave  upon  terms, 
fuch  as  upon  condition  thatfome  third  perfonwho  claims  under 
conveyances  from  theparty,  will  agree  to  be  bound  by  the  event 
of  the  traverfe.  And  this  is  much  for  the  advantage  of  fuch 
third  perfon,  for  though  he  would  be  entitled  to  come  in  and 
traverfe  the  inquilition interejfe  fuo,  yet  he  muft  do  that  at 
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his  own  expence ; whereas  where  leave  is  given  for  the  parfy 
to  traverfe,  the  expence  muft  be  paid  out  of  the  eftate  ; be- 
iides  it  comes  with  lefs  prejudice  before  the  jury  when  the 
chancellor  fo  far  Countenances  the  traverfe,  as  upon  infpec- 
tion  and  enquiry  to  give  leave  for  it  to  be  carried  on  at  the 
expence  of  the  party  againft  whom  the  inquifition  has  beeij 
found. 

But  beiide  thefe  inquiiltions  of  office  In  which  the  king  is 
concerned,  there  are  others  which  may  lilcewife  be  traverfed 
by  the  parties  interefted  ; fuch  is  the  inquiittion  taken  on  the 
writ  of  noSiantery  which  is  given  by  Wejimnjler  1.  c.  26. 
where  any  one  having  a right  to  approve  wafte  ground 
makes  a hedge  or  a ditch,  and  it  is  thrown  down  in  the  night- 
time, the  neighbouring  vills  ihall  make  it  good  at  their  own 
cxpence,  in  cafe  they  dp  not  indi<5f  fuch  as  are  guilty,  and 
for  that  purpofe  this  writ  commands  the  fherifF  to  inquire 
into  the  truth  of  the  fa£l,  and  who  did  it ; and  if  the  jury  re- 
turn that  they  are  ignorant  who  did  it ; the  return  being  filed 
in  the  crown-office,  there  goes  out  a writof  enquiry  of  da- 
mages and  difiringas  to  the  iheriff,  to  diftrainthe  neighbour- 
ing vills  to  make  new  hedges  and  ditches  at  their  own  ex- 
pence, and  alfo  to  reftore  the  damages,  and  upon  this  djjirln~ 
gas  the  defendants  may  come  in  and  traverfe  the  fa6l  of  the 
inquifition,  or  they  may  plead  that  fotne  of  the  offenders 
have  been  indicted,  or  traverfe  that  the  party  fuftained 
ftL.Abf.  217-  mages  to  the  fum  found  : But  in  other  cafes  of  writs- of  en- 
quiry of  damages  the  party  cannot  traverfe  the  quantum  of 
the  damages  found,  becaufe  he  has  confelled  hi rafelf  liable  by 
letting  Judgment  go  againfi:  him  ; befides  he  may  give  evi- 
dence on  the  writ  of  enquiry,  becaufe  he  is  before  the  court; 
but  in  this  cafe  the  writ  of  enquiry  is  founded  upon  the  return 
of  the  firft  Inquifition,  and  the  parties  are  never  before  the 
court  till  they  are  fo  brought  by  the  dyiritigasy  therefore  have 
^ad  no  pi  evi^us  opportunity  of  controverting  the  matter. 
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CHAPTER  IT 


of  Prohibitions. 


TH  E courts  of  WeftminJizr-HaU^  having  a general  fupei'- 
in tendency  over  all  other  courts,  will  grant  a prohibU 
tion  to  ftay  the  proceedings  of  an  inferior  court  either  prt 
defetiu  jurifdiSiionh^  pro  defeSiu  triationis,  or  for  proceeding  as 
the  law  of  the  land  does  not  warrant : And  if  the  judge  or 
party  proceed  notwithftanding  the  prohibition-,  an  attachment 
may  be  had  againft  him,  or  an  action  upon  the  cafe. 

When  a prohibition  is  moved  for,  the  method  is  for  the 
party  to  hie  a fuggeftion  in  court,  ftating  the  proceedings  * 
that  have  been  had  in  the  court  below,  and  then  fuggefling 
the  reafon  why  he  prays  the  prohibition  ; upon  this  the  court  ip 
grants  a rule  for  the  other  party  to  fhew  caufe  why  a writ  of 
prohibition  fhould  not  iflue ; and  if  it  appear  to  the  court 
that  the  furmife  is  not  true,  or  not  clearly  fufficient  to  ground 
the  prohibition  upon,  they  will  deny  it  j otherwife  they  will 
make  the  rule  abfolute  for  the  prohibition,  and  if  the  matter 
be  doubtful,  they  will  order  the  party  to  declare  in  prohibi- 
tion. 


When  the  court  inclines  to  grant  the  motion  for  a prohi- 
bition, the  defendant  has  a fort  of  right  to  infift,  that  the 
plaintiff  lhall  declare  j but  where  the  court  inclines  againft 
the  motion,  the  plaintiff  has  no  fuch  rights  for  there  might 
be  judgment  by  default,  and  the  court  be  obliged  to  prohibit 
againft  their  own  opinion  ; and  it  is  no  injury  to  the  plaintiff, 
as  he  may  apply  to  another  court. 

Note  i Where  the  party  is  ordered  to  declare  in  prohibi- 
tion, he  ought  not  to  take  out  the  writ,  but  ferving  the  other 
fide  with  a rule  is  fufficient  j and  if  in  that  fuit  he  obtain 
judgment,  the  judgment  is  /iet  prohibition  otherwife  It  is  quod 
iat  confultatie  ; therefore  if  the  party  be  excommunicated,  the 
mandatory  part  of  the  writ  to  affoil  the  party  is  not  to  be 
obeyed  till  after  trial  had. 

In  cafes  of  tythe  and  fuch  fort  of  matters  where  many 
things  are  in  controverfy,  it  is  ■very  frequent  to  order  the  pro- 
hibition 
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hibitton  to  (land  as  to  part,  and  a confutation  to  go  as  to  the 
ocher  part. 

Carter  an/  Where  an  iflue  is  joined  on  a declaration  in  prohibition,  if 

i ».*^**^*  the  jury  find  a verdiifi  for  the  plaint! IT,  yet  they  fliall  give  no 
more  than  i r.  damages/for  it  is  in  nature  of  an  ifTue  to  inform 
the  confcieiice  of  the  court ; but  after  he  has  had  judgment^ 
quod  Jtei  prohibitlo,  he  may  bring  his  aftion  upon  the  cafe,  and 
recover  the  damages  he  has  fufiained^ 
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A prohibition  pro  defeSiu  jurifdidlionh  is  granted  aS  well 
where  the  inferior  court  has  a jurifdidtionj  but  exceeds  it,  as 
where  it  has  no  jurifdiclion  at  all  j for  if  the  judge  of  fuch  in- 
ferior court  do  not  a<^  agreeable  to  the  power  he  has,  it  Is 
the  fame  as  if  he  had  no  jurifdi6iion,  therefore  though  the 
court  will  not  intermeddle  with  the  determinations  of  vifitors, 
but  prefume  they  have  done  right  while  they  keep  within 
their  vifitatorial  power^  yet  if  they  exceed  it,  or  do  not  a<S  in 
a regular  vifitatorial  manner,  they  will  grant  a prohibition. 

Note  I Where  there  is  no  def^^us  jurtfdiilisnhf  but  only 
iriatienis,  the  defendant  muft  plead  it  below,  and  have  his 
plea  difallowed  before  he  can  be  entitled  to  a prohibition. 

As  to  the  third  caufe  for  which  prohibitions  are  grantablc, 
the  rule  is,  that  where  the  ecclefialtical  court  proceeds  in  a 
matter  merely  fpiritual,  if  they  proceed  in  their  own  manner, 
though  that  is  diiTerenc  from  the  common  law,  no  prohibi- 
tion lies  ; as  in  probate  of  wills  if  they  refufe  one  ivltnefs } 
but  if  they  have  conufance  of  the  original  matter,  and  an  in- 
cident happen  which  is  of  temporal  conufance,  or  triable  at 
common  law,  they  muft  try  it  as  the  common  law  would;  as 
in  a fuit  for  a legacy,  if  the  defendant  plead  a releafe  or  pay- 
ment, they  muft  admit  the  evidence  of  one  witnefs;  but  if 
they  admit  the  proof,  they  are  to  judge  whether  he  be  cre- 
dible or  not  j therefore  if  they  determine  againft  his  evidencej 
the  party  has  no  remedy  b^^  by  appeal. 

Note ; Where  a peifon  is  fued  in  the  ecclefiaftical  court 
for  a feat  in  the  church,  if  he  would  obtain  a prohibition  and 
ouft  the  ordinary  of  jurifdidlion,  he  muft  fhew  fuch  a legal 
title  as  cannot  be  tried  in  the  ecclefiaftical  court,  which  can 
only  be  by  prefeription,  and  prefcrlption  can  in  fuch  cale  be 
no  otherwife  proved  than  by  ftiewing  repairs;  therefore  in  a 
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declaration  in  prohibition,  the  plaintifF regularly  ought  to  fet 

out  a cuftom  of  repairing  ; but  if  he  do  not,  if  the  defendant  Comyns  36?, 

do  not  demur,'  but  go  to  trial,  it  will  be  aided  by  the  verdidl, 

for  the  plaintifF  ought  not  to  have  a verdiit,  unlefs  he  prove  a 

cuftom  to  repair. 
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PART  VI. 

Containing  ONE  BOOK. 

Of  Evidence  in  general. 

HAVIN  G already  taken  notice  of  the  feveral  aflions 
which  may  be  brought,  and  the  various  defences  to  be 
made  in  fuch  adUons  ; as  alfo  the  evidence  neceflary  to 
fupport  the  fame,  it  will  be  proper  now  to  confider  the  the- 
ory of  evidence  in  general ^ and  to  lay  down  fuch  rules  as 
are  equally  applicable  in  all  caufes.  In  purfuing  this  en- 
quiry, I have  made  great  ufe  of  lord  chief  baron  Gi/iwt's 
treatife  on  the  fame  fubjeft  : However,  have  endeavoured  to 
new  model  it  in  fuch  manner  as  to  render  it  more  ufeful. 

Evidence  is  two-fold. 

I.  Written. 

2.  Not  written. 

, Written  evidence  is 

I.  Public. 

2.  Private. 

1.  As  to  public;  and  that  is  likewlfe  two-fold. 

1.  Records. 

2.  Matters  of  an  inferior  nature. 

E C.O  R D S are  the  memorials  of  the  legiflature  and 
l/k-  of  the  king’s  courts  of  juftice,  and  are  authentic  beyond 
all  manner  of  con  trad  idfion  ; for  there  can  be  no  greater  de- 
mondration  in  a court  of  juftice  than  to  appeal  to  its  own 
tranfadtions. 


The 
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The  firft  fort  of  records  are  acts  of  parliament : Thefe  are 
the  memorials  of  the  legiflamre,  and  therefore  are  the  higheli 
and  moft  abfolute  proof  j and  they  either  relate  to  the  king- 
dom in  general,  and  are  called  general  a£ts,  or  only  to  the 
concerns  of  private  perfons,  and  are  thence  called  private. 

A general  a£l  of  parliament  is  taken  notice  of  by  the  judges 
and  jury  without  being  fhewed  ; but  a particular  a6l  is  not 
taken  notice  of  without  being  Ihewed  ; for  the  court  cannot 
judge  of  particular  laws  which  do  not  concern  the  whole 
kingdom,  unlefs  that  law  be  exhibited  to  the  court ; For 
they  are  obliged  by  their  oaths  to  judge  of  all  matters  com- 
ing before  them  fccundwn  leges  et  confuetudmim  Atigl'us,  and 
therefore  they  cannot  be  obliged  ex  effic'to  to  take  notice  of  a 
particular  law,  becaufe  it  is  not  lex  JngUet,  a law  relating  to 
the  whole  kingdom  ; and  therefore,  like  all  other  private 
matters,  it  mufl:  be  brought  before  theni  to  judge  thereon. 

But  a private  a£l  of  parliament^  or  any  other  private  re-  Hob-  217. 
Cord,  may  be  brought  before  the  jury,  if  it  relate  to.  the  ifi'ue  **** 

in  quellion,  though  it  be  not  pleaded  j for  the  jury  are  to 
find  the  truth  of  the  faft  in  queftion,  according  to  the  evi- 
dence brought  before  them  ; and  therefore  if  the  private  a<ft 
do  evince  the  truth  of  the  matter  in  queftion,  it  is  as  proper 
evidence  to  the  jury  as  any  record,  or  any  other  evidence 
whatever  : Nay,  fmee  fuch  records  are  moft  authentic,  it  is 
the  moft  proper  fort  of  evidence. 

On  an  attaint  a particular  a*ft  of  parliament  cannot  be  Hob.227. 
^iven  in  evidence  to  the  grand  jury,  which  was  not  given  in 
evidence  to  the  petit  jury  ; for  fince  on  the  attaint  the  former 
verdiift  is  called  in  queftion,  and  the  jury  are  to  be  punifhed 
for  the  iniq[uity  of  that  verdict ; it  follows  of  confequence, 
that  no  more  evidence  can  be  given  than  was  offered  to  the 
petit  jury  ; for  they  could  not  make  any  difeernment  but 
upon  the  evidence  offered,  and  therefore  ought  not  to  be 
Culled  in  queftion  upon  different  evidence. 

But  a general  ftatute  may  be  offered  in  evidence  to  the  Hob.227. 
grand  jury  in  an  attaint,  though  tt  were  not  offered  in  evi- 
dence to  the  petit  jury;  becaufe  of  a general  law  every  per- 
Ton  who  lives  under  it  is  fuppofed  to  take  notice,  and  by  con- 
fcquence  the  firft  jury  in  their  decifion  were  obliged  to  im- 
derftand  it,  otherwife  they  ought  to  have  referred  it  back  to 
ihe  decifion  of  the  court ; for  when  the  jury  take  upon  them 
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to  judge  of  the  whole  matter,  they  do  at  their  peril  take  upon 
themfelves  the  underftanding  of  the  Jaw : And  If  the  petit 
jury  have  judged  without  being  apprifed  of  the  general  law  of 
the  kingdom,  as  they  ought  to  be  ; yet  that  may  neverthelcfs 
be  offered  to  the  grand  jury,  who  may  be  made  fenfible  of 
fuch  genera)  laws  on  which  their  judgment  muft  be  founded, 

4 Co.  76.  Now  the  diftin^lion  between  a general  and  a particular  law 

is  this  ; whatever  concerns  the  kingdom  in  general  !s  a gene- 
ra! law  ; whatever  concerns  a particular  fpecies  of  men,  or 
feme  individuals,  is  a particular  law. 

Hob.  From  this  definition  it  is  plain  that  the  fame  law  may  be 

both  general  and  particular  in  different  parts  j Ex,  ^r.3  Jac,\, 
againft  recufants  in  general  in  difabling  them  to  prefent;  yet 
the  claufe  giving  their  prefentations  to  the  univerfities  is  par- 
ticular, and  muft  be  pleaded  or  found. 

A law  which  concerns  the  king  is  a general  law,  becaufe 
he  is  the  head  and  union  of  the  commonwealth,  A law  that 
concerns  all  lords  is  a general  law,  becaufe  it  concerns  the 
whole  property  of  the  kingdom,  it  being  all  holden  under 
lords  mediate  Or  immediate.  But  a law  that  concerns  only 
the  nobility,  or  lords  fpiritual,  is  a particular  law,  becaufe  it 
relates  to  no  more  than  one  fet  of  perfons  ; as  if  a law  make 
them  liable  to  fuch  and  fuch  procefs.  Yet  perhaps,  if  a law 
related  to  the  body  of  the  peerage,  it  would  be  deemed  a ge- 
neral law,  for  as  fuch  they  are  part  of  the  legiflature,  and 
what  relates  to  the  conftitution  is  a general  law. 

< What  relates  to  all  officers  in  general  is  a general  law,  be- 
caufe  it  concerns  the  univerfal  adminiftration  of  jufiicej  as 
♦ , that  no  fheriff  or  other  officer  fliould  take  a reward  for  his 

office.  But  if  it  relate  only  to  particular  officers,  and  not  to 
the  adminiftration  of  juftice,  it  is  a particular  law. 

What  relates  to  all  fpiritual  perfons  is  a general  law,  inaf- 
much  as  the  religion  of  the  kingdom  is  the  general  concern- 
ment of  the  whole  kingdom,  as  21  H.  8.  13  EU%.  10.  18 

Eli%.  1 1 . But  what  relates  to  one  fet  of  fpiritual  perfons  is 
particular ; as  the  a£t  of  1 1 Eli%,  of  bilhops’  leafes. 

An  adl  that  comprehends  all  trades  is  general,  becaufe  it 
relates  to  traffic  in  general ; But  an  adl  that  relates  to  grocers 
or  butchers  is  particular. 
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If  the  matter  of  a law  be  ever  fo  fpecial,  yet  if  it  relate  ' 
equally  to  all,  it  is  a general  law;  But  a law  relating  to  fome 
counties  or  pariflies  is  fpecial. 

Though  it  be  regularly  true,  that  a private  law  fhall  not  Saxby  y. Kir- 

^ ’ icii''  H ^7 

be  taken  notice  of  unlefs  it  be  fhewn,  yet  it  will  be  otherwife  g.  a.K.  B. 

in  cafe  fuch  private  law  be  recognized  by  a public  one  y Ex 

gr.  the  23  H.  6.  c-  10.  relative  to  fiieriffs’  bonds  is  a private 

law,  yet  4^3*5  ^nn  having  enabled  the  ftierifF  to  alfign  fuch 

bond,  the  court  muft  take  notice  of  the  law  that  enables  him 

to  take  fuch  bond. 

But  there  are  fome  cafes  in  which  public  as  well  as  private 
flaiutes  ought  to  be  pleaded,  and  that  is  where  they  make  void 
any  legal  folemnities  ; for  in  this  cafe  the  conftruftion  of  the 
law  is  not  that  the  folemn  contracts  fliall  be  deemed  perfect 
nttllicies,  but  that  they  are  voidable  by  the  parties  prejudiced 
by  fuch  con  trails,  and  one  reafon  of  this  conftruilion  arifes 
from  this  rule  in  expounding  ftatutes,  viz.  ^uifquis  potejl  re- 
ttunciare  juri  pro  fe  iniroduSlo.  But  if  fuch  contrails  were 
conllrued  to  be  perfeil  nullities,  that  rule  mud  be  laid  afide, 
and  the  party  muft  receive  benefit  by  the  law,  whether  he 
would  or  not.  And  therefore  fuch  ails  of  parliament  muft 
be  pleaded,  that  the  party  may  appear  to  take  the  benefit  of 
them.  Another  reafon  of  this  conftruilion  is,  that  as  what 
fhall  conftitute  the  folemnities  of  a contrail  is  matter  of  law, 
fo  it  is  matter  of  law  how  thefc  folemnities  ought  to  be  de- 
feated and  deftroyed.  And  inafmuch  as  it  is  matter  of  law 
by  what  folemnities  a contrail  is  to  be  conftituted,  there- 
fore, when  any  ailion  is  founded  upon  any  folemn  contrail, 
that  contract  ought  to  be  proffered  to  the  court ; now  it  were 
prepofterous  that  the  law  fhould  require  the  contrail  to  be 
offered  to  the  court,  that  it  may  appear  to  be  legally  made  ; 
and  that  it  fhould  not  require  it  to  be  offered  to  the  court 
how  it  is  defeated  ; Both  certainly  muft  be  determined  by 
the  fame  judicature.  Therefore  you  cannot  give  the  ail  of  400,117. 

El.  touching  ufurious  contrails  in  evidence  on  the  general  * 

iffue,  though  a general  law,  but  it  ought  to  be  pleaded.  So 

the  ftatute  of  fheriffs’  bonds  cannot  be  given  in  evidence  on 

the  general  ifl'ue,  but  ought  to  be  pleaded.  So  a fine  is  made  „ 

void  by  the  ftatute  of  Wejhninjler  2.  c.  i.  but  conftrued  only 

to  be  voidable.  And  a recovery  by  a wife  with  a fecond  huf-  4 Oo,  59. 

band  is  made  void  by  ii  H.  8-  but  conftrued  only  voidable. 
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Codb,  145, 

If  an  a£Iioii  or  information  be  brought  upon  a penal  fla- 
tute,  and  there  be  another  ftatute  that  exempts  or  difcharycs 
the  defendant  from  the  penalty,  this  ought  to  be  pleaded,  and 
cannot  be  given  in  evidence  on  the  general  illue  j for  the 
general  ill'uc  is  but  a denial  of  the  plaintiff’s  declaration,  and 
the  plain tifi-‘has  proved  him  guilty,  when  he  has  proved  him 
within  the  law  upon  which  he  has  founded  Ins  declaration  ; 
lb  that  the  plaintiff  has  performed  what  he  has  imdei  taken: 
but  if  the  defendant  would  exempt  himfelf  from  the  c.harge, 
he  fhoultl  nor  have  denied  the  declaration,  but  have  fliewcd 
the  law  that  difeharges  him. 

Another  difference  is  ulceii  betiveen  where  the  provifo  in  a 
ftatute  is  matter  of  fa£f,  and  where  it  is  mattci  of  law, 

For  where  it  Is  a mere  matter  of  fa<Sl  it  may  be  given  in 
evidence  j as  if  an  adtion  of  debt  be  bruugiit  agamft  a fpiritual 
perfon  fur  talcing  a farm,  and  tiie  defendant  qmd  mn 

habuit  ti£C  te7iuit  ad  firmam  entstra  jsrmam  Jtatu'i : I he  deten- 
dant  may  give  in  evidence  that  it  was  for  the  maintenance  of 
his  boufe,  accijrding  to  the  provifo  in  the  ffatute.  But  on  an 
infor'mation  on  5 Ed.  6.  c.  14  loi  ingroliiivg,  the  defendant 
cannot  upon  the  general  iflue  give  in  evidence  a licence  of 
three  juftices  according  to  the  provilb,  becaufe  whether  there 
be  a fufScient  authority  given  is  matter  of  law,  and  there- 
fore cannot  be  given  in  evidence,  but  mu(f  be  pleaded. 

Jones 
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A faving  provifo  may  be  given  in  evidence  on  the  general 
iTibe,  becaufe  if  the  party  be  within  the  provifo,  he  is  not 
guilty  on  the  body  of  the  a£t  on  which  the  adfion  is  founded. 

Of  genera]  acls  of  parliament  the  printed  ftatute  book  is 
evidence  : Not  that  the  printed  ftatutes  are  perfedf  and  au- 
thentic copies  of  the  records  themfelvcs  j but  every  pcrfori  i$ 
fuppofed  to  know  the  law,  and  therefore  the  printed  ftatutes 
are  allowed  to  be  evidence,  becaufe  they  are  the  hints  of  that 
which  is  fuppofed  to  be  lodged  in  every  man’s  mind  already. 

But  in  private  a£is  of  parliament  the  printed  ftatute  book 
is  not  evidence,  though  reduced  into  the  fame  volume  with 

r%  Mod,  216, 

the  general  ftatutes  : But  the  party  ought  to  have  a copy  com- 
pared with  the  parliament  roll  ; for  they  are  not  confidered  as 
already  lodged  in  the  minds  of  the  people. 

However,  a private  ad  of  parliament  in  print  that  concerns 
a \yhole  country,  as  the  ad  of  Bedford  levels,  for  rebuilding 
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?7Wr/ss,  &c.  maybe  given  in  evidence  without  comparing  It 
with  the  record.  And  thefe  things  are  the  rather  admitted, 
becaufe  they  gain  feme  authority  from  being  printed  by  th.e 
king’s  printer  i and  befides,  from  the  notoriety  of  the  fubje£l 
of  them  they  are  fuppofed  not  to  be  wholly  unknown.  And 
for  this  reafon  printed  copies  of  other  things  of  as  public  a na- 
ture have  been  admitted  in  evidence  without  being  compared 
with  the  original  ; as  the  printed  proclamation  for  a peace 
was  admitted  to  be  read  without  being  examined  by  the  re- 
cord in  chancery. 

The  next  thing  is  the  copies  of  all  other  records  ; for  they, 
being  things  to  which  every  man  has  a right  to  have  recourfe, 
cannot  be  transferred  from  place  to  place  to  ferve  a private 
purpofe,  and  theref  ore  the  copies  of  them  muft  be  allowed  in 
evidence  ; a true  copy  being  the  beft  evidence  you  can  have. 
But  a copy  of  a copy  is  no  evidence,  for  the  rule  demands  the 
bell  evidence  the  nature  of  the  thing  admits,  and  the  further 
off  any  thing  lies  from  the  firft  original  truth,  the  weaker 
mull  be  the  evidence  j befides,  there  mull  be  a chafm  in  the 
proof ; for  it  cannot  appear  that  the  firll  was  a true  copy. 

Now  thefe  copies  ^re  two-fold  j under  feal,  and  not  under 
feal. 

Firft  under  fe^U  and  they  are  called  eijemplications,  and 
are  of  better  credit  than  any  (worn  copy  j for  the  courts  qf 
juftice,  that  pot  thei’r  feals  to  the  copy,  are  fuppofed  more 
capable  to  examine,  and  more  exa£l  and  critical  in  their  ex- 
amination, than  another  perfon  is  or  can  be. 

Exemplifications  are  two- fold  3 under  the  broad  feal,  and 
udder  the  feal  of  the  court. 

Firft,  under  the  broad  fea!  5 and  fneh  exemplifications  are 
of  themfelves  records  of  thegreateft  validity,  and  to  which  the 
jury  ought  to  give  credit  under  the  penalty  of  an  attaint. 

When  a record  is  exemplified  under  the  broad  feal,  it  muft 
either  be  a record  of  the  court  of  chancery,  or  be  fent  for 
into  the  court  of  chancery  by  certkrari,  which  is  the  center 
of  all  the  courts,  and  from  thence  the  fubjecl  receives  a copy 
under  the  atteftation  of  the  great  feal. 

If  letters  patent  be  given  in  evidence,  in  v/hich  it  is  recited 
that  a certain  office  was  before  granted  to  j.  S,  and  that  y.  S. 
furrendered  it  to  the  king,  who  accepted  the  fame,  and  granted 
it  to  J,  D.  this  is  not  enough  to  avoid  the  title  of  y,  S.  but  the 
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record  of  the  furrender  muft  be  Ihewn,  or  a true  copy  of  it, 
for  the  recital  of  fuch  furrender  is  not  the  beft  evidence  the 
nature  of  the  thing  will  admit;  and  it  would  be  of  dangerous 
confequence,  if  by  fuch  fort  of  fuggeftion,  a man’s  title  might 
be  avoided.  But  if  letters  patent  were  given  in  evidence 
W’hereby,  in  confideration  of  the  furrender  of  former  letters 
patent,  the  king  grants  a particular  eftate  to  the  party;  this 
would  be  good  proof  of  a furrender,  for  the  taking  of  an  ef- 
tate by  the  fecond  letters  patent  is  itfelf  a furrender  of  the  iirft: 
now  the  fecond  letters  patent  are  the  beft  proof  of  taking  fuch 
eftate ; and  then  the  furrender  is  byoperation  and  condruftion 
of  law.  And  in  the  cafe  firft  put,  if  the  defendant  will  take 
advantage  of  the  recital  of  a former  grant  as  proof  of  fuch 
former  grant,  he  will  be  bound  by  the  recital  of  the  furrender; 
for  if  be  will  take  any  advantage  of  the  recital  he  muft  admit 
the  whole;  but  if  he  produce  the  former  patent,  that  will  put 
the  plaintiff  to  produce  the  furrender.  So  if  letters  patent  re- 
cite a former  grant  to  another,  and  grant  the  office  to  com- 
mence from  the  determination  thereof:  the  party  claiming  un- 
der the  fecond  muft  produce  a copy  of  the  firfl  grant,  that  the 
Court  may  fee  that  it  is  determined;  for  there  can  be  no  other 
proof  of  the  determination  of  the  grant  but  the  grant  itfelf; 
though  perhaps  in  fuch  cafe,  if  the  recital  were,  that  it  was 
determined,  the  whole  recital  would  be  taken  together. 

Nothing  but  records  exemplified  under  the  broad  feal 
may  be  admitted  in  evidence,  for  thefe  being  preferved  by 
theproperofficerof  every  court  from  allrazure  and  corruption, 
are  fuppofed  to  be  fo  fair  and  unblotted,  that  there  can  be  no 
danger  in  the  exemplification.  But  the exemplificaiionof deeds 
under  the  broad  lealcannoi  be  admitted  in  evidence;  fur  they 
being  in  the  cuftodyof  the  party,  and  not  of  the  law,arefubje£t 
to  razures  and  interlineations,  and  therefore  ought  to  be  pro- 
duced themfcivcs,  as  the  beft  evidence  of  the  contract. 

When  any  record  is  exemplified,  the  whole  muft  be  exem- 
plified, for  the  conftrudfion  muft  be  taken  from  a view  of  the 
whole  taken  together.  However,  this  rule  is  to  be  taken 
with  fome  reftridtion,  as  will  appear  by  what  is  after  faid 
concerning  the  giving  fworn  copies  of  fuch  records  in  evi- 
dence. 

Secondly,  The  fecond  fort ofcopies under  feal  are  exemplifi- 
cations under  the  feal  of  the  court,  and  they  are  of  higher  credit 
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than  a fworn  copy,  for  the  reafons  formerly  mentioned  j for 
fuch  exemplifications  can  only  be  of  the  records  of  the  court, 
under  whofe  feal  they  arc  exemplified. 

A recovery  in  the  grand  feffions  of  TValesMnitr  the  feal  of 
that  court  may  be  given  in  evidence. 

The  fecond  fort  of  copies  are  thofe  that  are  not  under  feal, 
and  they  are  lilcewife  two- fold.  i.  Sworn  copies,  a.  Ofiice 
copies. 

Firft,  Sworn  copies : thefe  muft  be  of  the  records  brought 
Into  court  in  parchment,  and  not  of  a judgment  in  paper 
figned  by  the  mafter,  though  upon  fuch  judgment  you  may 
take  out  execution  j for  it  does  not  become  a permanent  mat- 
ter, till  it  be  delivered  into  court,  and  is  there  fixed  as  a roll 
of  the  court,  and, until  it  become  a roll  of  the  court,  it  is  trans- 
ferable any  where,  and  fo  does  not  come  under  the  reafon  of 
the  law  that  permits  the  giving  of  a copy  in  evidence. 

Where  a record  is  loft,  a copy  of  it  may  be  admitted  with- 
out fwearing  it  a true  copy;  for  the  record  is  in  the  cuftody 
of  the  law,  and  therefore,  if  loft,  there  ought  to  be  no  injury 
arifing  to  the  party’s  right,  and  confequently  the  copy  muft  be 
admitted  without  fwearing  any  examination  of  it,  fince  there 
is  nothing  with  which  it  can  be  compared.  But  in  fuch  cafes 
the  iiiftrument  muft  be  according  to  the  rule  required  by  the 
civil  law,  vetuflaie  iemporh  aut  judiciaria  cognitisne  rshorata. 

So  the  copy  of  a decree  of  tythe  in  London  has  often  been 
given  in  evidence  without  proving  it  a true  copy,  becaufe  the 
original  is  loft. 

So  the  copy  of  a recovery  of  lands  in  ancient  demefne  was 
given  in  evidence  v/here  the  original  was  loft,  and  poffeflion 
had  gone  a long  time  according  to  the  recovery. 

When  a man  gives  in  evidence  a fworn  copy  of  a record, 
he  muft  give  the  copy  of  the  whole  record  in  evidence,  for  the 
precedent  or  fubfequent  words  or  fentence  may  vary  the  whole 
fenfe  and  import  of  the  thing  produced,  and  give  it  quite  an- 
other face.  However,  this  rule  admits  of  fome  exceptions.  In 
cafes  of  inquifitions  poft  mortem^  and  fuch  private  offices,  you 
cannot  read  the  return  without  alfo  reading  the  cpmmiffion; 
but  in  cafes  of  more  general  concern,  fuch  as  the  rainifter’sre- 
turn  to  the  commiflion  in/f.  8/s  time  to  inquire  intOethe  value 
of  livings,  it  would  be  of  ill  confequence  to  oblige  theparties  to 
3 take 
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take  copies  of  the  whole  record,  and  the  commiffion  is  4 
thing  of  inch  public  notoriety  that  it  requires  no  pioof. 

Secondly,  An  oiKce-copy.  Here  a dilference  is  to  b? 
taken  between  a copy  authenticgted  by  a perfon  trufted  for 
thatpurpofe,  for  there  that  copy  is  evidence  without  proof  j 
and  a copy  given  out  by  an  oiHcer  of  the  court,  who  is  not 
trufted  for  that  purpofe,  which  is  not  evidence  without  prov- 
ing it  atftually  examined. 

The  reafon  of  the  dllFerence  is,  that  where  the  law  has  ap- 
pointed  any  perfon  for  any  purpofe,  the  lawmuft  truft  him  as 
far  as  he  a(Sl:s  under  its  authoritv;  therefore  the  chirooraph 
of  a fpie  is  evidence  of  fuch  fine,  becaufe  the  chirographcr  is 
appointed  to  give  out  copies  of  the  agrcenieius  between  the 
parties  that  are  lodged  of  record. 

If  a rule  of  the  court  be  produced  under  the  hand  of  the 
proper  cfHcer,  there  is  no  need  to  prove  it  to  be  a true  copy, 
for  it  is  an  original. 

"^Viierc  the  deed  is  inrolled,  the  indorfement  of  the  inrol- 
tnentis  evidence  without  further  proof  of  the  deed,,  becaufe 
the  officer  is  intruftedtoauthenticate  fuch  a dcedbyinrolmeiitj 
but  if  the  officer  of  the  court  make  out  a copy,  when  he  is  not 
intrufted  to  that  purpofe,  they  ought  to  prove  it  examined, 
becaufe  being  no  part  of  his  office,  he  is  but  a private  man,  and 
a private  man’s  mere  writingought  not  to  be  credited  without 
511  oath.  Therefore  it  is  not  enough  togive  in  evidenceacopy 
of  a judgment,  though  it  be  axamined  by  the  clerk  of  the  trea- 
fury,becaufe  it  is  nopart  oftheneceflTaryofficeoffuch  clerk,  forhc 
is  only  intrufted  to  keep  the  records  for  the  benefitof  all  men’s 
perufal,  and  not  to  make  out  copies  of  them.  So  if  the  deed 
inrolled  be  loft,  and  the  clerk  of  the  peace  make  out  a copy 
of  the  inrolment,  that  is  no  evidence  without  proving  it  ex- 
amined; becaufe  the  clerk  is  intrufted  to  authenticate  the  deed 
itfelf  by  inrolment,  and  not  to  give  outcopies  of  the  inrolment. 
- The  office  copies  of  depofitions  are  evidence  in  cliancerjq 
but  not  at  common  law'  without  examination  with  the  roll; 
for  though  that  court  have,  for  their  own  convenience,  im- 
powered  their  officers  to  make  out  fuch  copies  as  fliould  be 
pyidence;  yet  the  particular  rules  of  their  courts  are  net 
taken  notice  of  by  the  courts  of  common  law,  and  therefore 
they  are  not  evidence  in  thofe  courts. 

Where  the  fine  is  to  be  proved  with  proclamations  (as  it 
jnuft  be  to  bar  aftranger)  th6  proclamations  muft  be  examined 
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with  the  roll,  for  the  chirographer  is  authorifed  by  the  com- 
mon law  to  make  out  copies  to  the  parties  of  the  fine  itfelf,  yet 
is  not  appointed  by  the  ftatutes  to  copy  the  proclamations,  and 
therefore  his  indorfement  on  the  back  of  the  fineisnotbinding. 

Having  thus  (hewed  how  the  record  is  to  be  given  in  evi- 
dence by  producing  a copy;  we  muft  next  inquiie  in  what 
manner,  and  in  what  cafe  they  ought  to  be  evidence. 

1.  It  is  regularly  true,  that  where  the  record  is  pleaded  and 
appears  in  the  allegations,  it  muft  be  tried  by  the  court  on  the 
ilTue  of  nuliiel  record.,  and  in  fuch  cafe  the  record  itfelf  muft 
be  produced,  in  cafe  it  oe  a record  of  the  fame  court;  and  in 
cafe  it  be  a record  of  another  court,  then  an  exemplification 
of  it  muft  be  brought  in  fiib  pede  : but  to  this  there  is  this 
exception,  that  where  the  recoid  is  inducementandnot  the  gift 
of  the  action,  there  it  is  not  traverfable,  but  muft  be  given  in 
evidence  on  the  proof  of  the  declaration;  for  nothing  can  be 
of  itfelf  traverfable  that  does  not  make  a full  end  of  the  matter, 
and  it  cannot  make  a full  end  of  the  matter,  if  fail  be  joined 
with  it:  in  fuch  cafe  therefore  the  i(Tue  muft  be  upon  the  fail 
and  tried  by  a jury,  and  the  record  may  be  given  in  evidence 
to  fupport  the  fail;  and  whenever  a record  is  offered  to  a jury, 
any  of  the  aforementioned  copies  are  evidence. 

2.  As  to  recoveries  and  judgments.  A pracipe  doth  not 
lie  againft  a perfon  that  is  not  feifed  of  the  freehold;  there- 
fore when  you  fliew  a recovery,  you  muft  prove  feifin  in  the 
tenant  to  the  pracipe  : however,  in  an  ancient  recavery,  fei- 
fin will  be  prefumed,  efpecially  where  poffeffion  has  gone 
agreeably  to  it  ever  fince;  for  that  fortifies  the  prefumption, 
that  every  thing  is  rightly  tranfailed  ; but  in  a modern  re- 
covery the  feifin  muft  be  proved,  becaufe  from  the  recency  of 
the  fail  it  is  eafy  to  be  done,  and  the  prefumption  is  not  iii 
fuch  cafe  equally  fortifted  by  the  fubfequent  poffelTion. 

If  there  be  a tenant  for  life,  remainder  in  tail,  and  they  join 
in  a common  recovery  with  fingle  voucher,  this  will  not  bar 
the  tail ; becaufe  the  pracipe  is  brought  againft  both  as  joint- 
tenants,  and  he  in  remainder  has  no  immediate  eftate  of  free- 
hold, and  a remainder-man  is  not  bound  by  a recovery  had 
againft  tenant  for  life,  unlefs  ho  come  in  upon  the  aid-prayer, 
or  as  vouchee  upon  a double  voucher;  for  where  any  perfon  is 
properly  in  court,  and  does  not  defend  his  title,  he  isbarredthe 
tame  as  if  he  had  no  title  at  all;  and  when  tenant  in  tail  is 
2 barrel? 
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firft  eftate  for  life,  or  other  greater  cftate,  have  or  lliall  con^ 
vey,  or  join  in  conveying  an  eftate  for  life  at  leaft  to  the  te- 
nant to  the  pracipe.  And  by  the  fame  aift,  where  any  pcrfoa 
has  or  ftiall  purchafe  for  a valuable  confideration  any  eftate, 
whereof  a recovery  was  neceflary  to  compleat  the  title,  fucli 
perfon,  and  all  claiming  under  him,  having  been  in  poll’eiEon 
from  the  time  offuch  purchafe,  lliall  and  may,  after  the  end 
of  twenty  years  from  the  time  of  fuch  purchafe,  produce  in 
evidence  the  deed  making  a tenant  to  the  prtedpey  and  de- 
claring the  ufes  ; and  the  deed  fo  produced  (the  execution 
thereof  being  duly  proved)  lhall  be  deemed  fulficient  evi- 
dence that  fuch  recovery  was  duly  fuftered,  in  cafe  no  record 
can  be  found  of  fyeh  recovery,  or  the  fame  fliould  appear  not 
regularly  entered : Provided,  that  tlie  perfon  making  fuch 
deed  had  a fufficient  eftate  and  power  to  make  a tenant  to  the 
pracipiy  and  to  fuller  fuch  common  recovery.  It  is  further 
euafled.  That  every  common  recovery  fuffered,  or  to  be  fuf- 
fered,  lhall,  after  the  expiration  of  twenty  years,  be  deemed 
valid,  if  it  appear  upon  the  face  of  fuch  recovery  that  there 
was  a tenant  to  the  writ,  and  if  the  perfons  joining  In  fuch 
recovery  had  a fulficient  eftate  or  power  to  fuftcr  the  fame, 
notwithftaiiding  the  deed  to  make  a tenant  to  fuch  writ  lliall 
be  loft.  It  is  further  ena£led,That  every  recovery  lhall  he 
deemed  valid,  notwithftanding  the  fine  or  deed  making  a te- 
nant to  fuch  writlhall  be  levied  or  executed  after  the  time  of 
the  judgment  given,  and  the  award  of  feinn  j provided  the 
fame  appear  to  be  levied  or  executed  before  the  end  of  the 
term  in  which  fuch, recovery  was  fuffered,  and  the  perfons 
joining  in  fuch  recovery  had  a fufticlent  eftate  and  power  to 
fuffer  the  fame. 

Though  regularly  no  recovery  or  judgment  is  to  be  admitted 
in  evidence  but  againft  parties  or  privies,  yet  under  fomecir- 
cumftances  they  may  j as  in  the  cafe  of  The  King  and  Hebden^ 
where  in  an  information  in  nature  of  a quo  warrantee  a judg- 
ment ofoufter  was  allowed  to  be  given  in  evidence  to  prove  the 
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eujltr  of  a third  perfon,  the  mayor  by  whom  the  defendant 
was  admitted. 

3.  As  to  verdidls,  the  rule  is,  that  no  verdiiSl  ftiall  be 
given  in  evidence,  but  between  fuch  who  are  parties  or  pri- 
vies to  ir.  Therefore  if  there  be  feveral  remainders  limited 
by  the  fame  deed,  a verdicl:  for  one  in  remainder  (hall  be  given 
in  evidence  for  one  next  in  remainder.  But  if  there  be  a 
recovery  by  verditSl  againft  tenant  for  life^this  is  no  evi- 
dence againfl  a reverfioner ; for,  the  tenant  for  life,  is  feifed 
in  his  own  right,  and  that  pofleflion  is  properly  his  own,  and 
he  is  at  liberty  to  pray  in  aid  of  the  reverfioner  or  not,  and 
the  reverfioner  cannot  poflibly  controvert  the  matter  where 
no  aid  is  prayed.  But  if  he  come  in  upon  an  aid-prayer, 
he  may  have  an  attaint  j and  confequently  the  verdidl  will 
be  evidence  againft  him.  X 

If  a verdidi  be  had  on  the  fame  point,  and  between  the 
fame  parlies,  it  may  be  given  in  evidence,  though  the  trial 
were  not  had  for  the  fame  lands,  for  the  verdidf  in  fuch  cafe 
is  a very  perfuading  evidence,  becaufe  what  twelve  men 
have  already  thought  of  the  faft  may  be  fuppofed  fit  to  direct 
the  determination  of  the  prefentjury  ; but  then  this  verdicl 
ought  to  be  between  the  fame  parties,  becaufe  otherwife  a 
man  would  be  bound  by  adecifion,  who  had  not  the  liberty 
to  crofs-examine  j and  nothing  can  be  more  contrary  to  na- 
tural juftice,  than  that  any  one  (hould  be  injured  by  a de- 
termination, that  he,  or  thofe  under  whom  he  claims,  was 
not  at  liberty  to  controvert.  But  it  is  not  neceflary  that 
the  verdidl  ftiould  be  in  relation  to  the  fame  land,  for  the 
verdi£l  is  only  fet  up  to  prove  the  point  in  queftion,  and 
every  matter  is  evidence,  that  amounts  to  a proof  of  the 
point  in  queftion. 

If  there  be  a trial  of  a title  between  J.  lelTee  of  B.  and  E. 
and  afterwards  there  be  a trial  between  C.  leflee  of  E.  and 
B.  C.  may  give  in  evidence  the  verdi£l  found  againft  B.  tor 
this  was  the  fenfe  of  a former  jury  on  the  fadl,  on  which 
trial  B.  had  the  liberty  to  crofs-examine;  for  the  Court  will 
take  notice  that  in  ejectment  the  leffor  is  the  real  party  in- 
terefted,  and  that  the  leflee,  (or  nominal  plaintilF)  is  a fic- 
titious perfon.  But  a perfon  that  has  no  prejudice  by  the 
verdifl  againft  B.  could  never  give  it  in  evidence,  though 
his  title  turn  on  the  fame  point,  becaufe  if  he  be  an  utter 
ftranger  to  the  faCl,  it  is  perfeilly  m nova  between  him  and 
the  defendant;  and  if  it  could  be  no  prejudice  to  the  plain- 
tiff. 
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tiff,  had  the  fate  of  the  vcrdi<^i  been  as  it  would,  he  canfto< 
be  entitled  to  reap  a benefit;  for  no  record  or  conviflipn  or 
verdid  lhall  be  eiven  in  evidence,  but  fuch  whereof  the  be- 
nefit may  be  mutual,  iiz.  Such  whereof  the  defendant,  as 
well  as  the  plaintiff,  might  have  made  ufe,  and  given  it  in 
evidence  in  cafe  it  made  for  him;  therefore  a convidtion  at 
the  fuit  of  the  king  for  a battery  cannot  be  given  in  evidence 
in  trefpafs  for  the  fame  battery* 

When  it  is  faid,  that  a verdidl  may  be  given  in  evidence 
between  the  fame  parties,  it  is  to  be  under tlood  with  this 
rcftn£tion,  that  it  is  of  a matter  which  was  in  iffuc  in  the 
former  caufe  ; for  otherwife  it  will  not  be  allowed  in  evi- 
dence, becaufe,  if  fuch  verdict  be  falfe,  there  is  no  redrefs, 
and  the  jury  are  not  liable  to  an  attaint. 

Xhe  exception  of  its  being  r/j  inter  alios  a£ia,  is  not  al- 
lowed againft  verdidis  in  cafe  of  cuffoms  or  tolls;  for  the 
cuftom  or  toil  is  iex  lociy  and  facts  tending  to  prove  that  may 
be  given  in  evidence  by  any  perfon,  as  well  as  ihofe  who  have 
been  parties  to  fuch  fadts  or  to  fuch  verdidis  as  have  fouKd 
and  determined  them  ; and  in  fuch  cafe  it  is  not  materia], 
whether  fuch  verdicts  be  recent  or  ancient. 

A commiflion  uiider  the  fcal  of  the  exchequer,  and  the  in- 
quifition  taken  thereon,  is  admiihble,  though  not  eonclufive 
evidence;  and  fo  are  depofitlons  taken  thereon,  though  the 
parties  in  the  caufc  had  no  notice  of  it,  nor  had  any  oppor- 
tunityof  defending  it. 

Another  cafe,  in  which  this  exception  ought  not  to  he  al- 
lowed, Is  where  the  fact  to  be  proved  is  fuch  whereof  hear- 
fay  and  reputation  are  evidence,  and  therefore  a fpecia]  ver- 
didi  between  other  parties  ttating  a pedigree  would  be  evi- 
dence to  prove  adefeent ; for  in  fuch  cafe,  what  any  of  the 
family,  who  are  dead,  have  been  heard  to  fay,  or  the  gene- 
ral reputation  of  the  family,  entries  in  family-books,  monu- 
mental infcriptions,  recital  in  deeds,  are  allowed.  And 
of  this  opinion  was  Mr.  Juftice  lyright  in  the  Duke  of 
AtboV^  cafe,  which  opinion  is  gcneially  approved,  though 
the  determination  by  the  retl  of  the  Couii.  was  contrary: 
perhaps  founding  themfelves  on  the  cafe  of  Sir  William  Ciargn 
and  Sberivin,  where,  in  a trial  at  bar,  the  only  queflion  was 
upon  the  legitimacy  of  the  Duke  of  Albcmane^  and  the  Court 
would  not  fuffer  a former  verdidt  between  other  parties  con- 
ceniingother  land  depending  upon  the  fame  queftionand  title 
tw  he  read  in  evidence : but  there  it  did  not  appear  cither  from 
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the  iffliG  or  verdi£t,  that  the  fame  queftioh  was  inquired  into 
and  determined.  Befides,  the  giving  a verdict  in  evidence 
to  prove  a particular  fa£l,  'utz.  chat  Jahn  had  a fon  Thomas^ 
is  very  different  from  giving  it  in  evidence  to  fliew  the  opi- 
nion of  a former  jury,  which  is  oiily  their  deduction  from  a 
variety  of  fails  proved  to  them. 

A vcrdiitwill  not  be  admitted  in  evidence  without likewife 
producing  a copy  of  the  judgment  founded  upon  it,  becaufe  ^ ‘-'^2. 

it  may  happen  that  the  judgment  was  arretted,  ora  newtrial 
granted  but  this  rule  does  not  hold  in  the  cafe  of  a verdiit  Wontgometls 
on  an  iffue  direited  out  of  chancery,  becaufe  it  is  not  ufual  at  ^JiegatJs 
to  enter  up  judgment  in  fuch  cafe  j and  the  decree  of  the 
court  of  chancery  is  equally  proof,  that  the  verdiib  was  fa- 
tisfailory  and  Hands  in  force. 

4.  As  to  writs.  When  a writ  is  only  inducement  to  the 
action,  the  taking  out  the  writ  may  be  proved  without  arty 
topy  of  it,  becaufe  poflibly  it  might  not  be  returned,  and  then 
it  is  no  record;  but  where  the  writitfelf  is  the  gift  of  the  ac- 
tion, you  mutt  have  a copy  from  the  record,  in  as  much  as  you 
•re  to  have  the  Utmoft  evidence  the  nature  of  the  thing  is  ca- 
pable of,  and  it  cannot  become  the  gift  of  the  aiHion  till  it  is 
returned. 

In  an  a£tion  of  trefpafs  againft  a bailiff  for  taking  goods  in  i Raym.  733; 
execution,  if  it  be  brought  by  the  party  againft  whom  the  writ 
iflued,  it  is  fufficient  for  the  officer  to  give  in  evidence  the  writ 

fieri  facias  without  fliewing  a copy  of  the  judgments  but 
if  the  plaintiff  be  not  the  party  againft  whom  the  writ  iffued, 
but  claim  the  goods  by  a prior  execution  (or  faie)  thatwasfrau- 
dulent,  there  the  officer  mutt  produce  not  only  the  writ,  but  a 
copy  of  the  judgment:  for  in  the  firft  cafe,  by  proving  that  he 
took  the  goods  in  obedience  to  a writ  iflued  againft  the  plain- 
tiff, he  has  proved  himfelf  guilty  of  no  trefpafs;  but  in  the 
other  cafe  they  are  not  the  goods  of  the  party  againft  whom  the 
writ  iffued,  and  therefore  the  officer  is  not  juftified  by  the  writ 
in  taking  them,  unlefs  hs  can  bring  the  cafe  within  13  Rlizt 
for  which  purpofe  it  is  neceflary  to  fhew  a judgment. 

The  next  thing  to  he  confidered  is  all  public  matters  that 
are  not  records;  and  they  all  come  underthisgeneraldeflnition, 
that  they  muft  be  fuch  as  are  an  evidence  of  themfelves,  and  do 
not  expe£t  illuftration  from  any  other  thing;  fuch  are  court- 
rolls  and  traiifaiftions  in  chancery ; and  the  copies  of  fuch  mat- 
ters 
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teis  may  be  given  in  evidence,  in  as  much  as  there  Is  a plain 
coherent  proof,  for  there  is  proved  upon  oath  a matter  which, 
if  produced,  would  carry  its  own  lights  with  it,  and  by  con- 
fcquence  would  need  no  proof. 

Xhe  rcafon  why  the  proceedings  in  chancery  are  not  re- 
cords is  this,  becaufe  they  are  not  the  precedents  of  juftice, 
for  the  judgment  there  is  fecundmn  aqtium  et  bonuiiiy  and  not 
Jecundum  leges  et  eovfuetudines.  And  the  re afon  why  any  re- 
cord is  of  validity  and  authority  is,  becaufe  it  is  a memorial 
of  what  is  the  law  of  the  nation;  now  chancery  proceedings 
are  no  memorials  of  the  laws  of  Englandy  becaufe  the  chan- 
cellor is  not  bound  to  proceed  according  to  the  laws. 

If  a party  wants  to  avail  himfeJf  of  the  decree  only  and  not 
of  the  anfwer  or  depofitions,  the  decree  being  under  the  feal 
of  the  Court  and  enrolled  may  be  given  in  evidence  without 
producing  the  bill  and  anfwer,  and  the  oppolite  party  will  be 
at  liberty  to  fhew  that  the  point  in  iflue  there  was  not  ad  idem 
with  the  prefenc  ilTue. 


Alfo  the  rolls  of  the  county  courts,  and  the  proceedihgs  of 
the  ecc'efiaftical  court,  are  no  records,  becaule  thefe  courts 
are  not  derived  by  immediate  authority  from  the  Iting,  but 
from  the  bifhop  or  the  baron  of  the  county;  and  there  is  no 
court  declarative  ofthefenfeof  the  common  law,  but  fuch  as 
receive  an  immediate  authority  from  the  king,  theperfon  in- 
truded with  the  executive  power  of  the  law. 
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The  bill  in  chancery  is  evidence  againft  the  complainant, 
for  the  allegatiuns  of  every  man’s  bill  lhallbe  fuppofed  true; 
nor  fhall  it  be  fuppofed  to  be  preferred  by  a counfel  or  folicitor 
without  the  party’s  privity,  and  therefore  it  amounts  to  the 
confeffion  and  admilHon  of  the  truth  of  any  fa£f,  and  if  the 
counfel  have  mingled  in  it  any  fa£I  that  is  not  true,  the  party 
may  have  his  a(3.ion  : but  in  order  to  make  the  bill  evidence 
agiiinft  the  complainant,  there  muft  be  proceedings  uponit;  for 
if  there  were  no  proceedings  upon  it,  it  fhould  rather  be  fup- 
pofed to  be  filed  by  a ftranger  to  bar  the  party  of  his  evidence. 


If  a patron  fue  the  parfon  on  a bond,  and  the  parfon  prefer  his 
bill  in  chancery  to  be  relieved,  dating  ittobeafimoniacalcon- 
tra<fr;  the  bill  and  proceedings  upon  it  maybe  given  in  evidence 
in  an  ejeflment,  in  order  to  make  void  the  parfon’s  living. 

Fitzg.  ajG,  gyj  g (jjreiled  out  of  chancery  to  try  the  validity  of 

a deed,  where  one  J,  N,  was  produced  to  prove  he  wrote  it,  by 
the  direcSion  of  Lord  Ferrers\t\  1 720,  and,  tocontradi(dhisevi- 
dcncc,  the  plaintiffs  produced  a bill  in  chancery,  preferred  in 
X719,  by  the  defendant,  which  mentioned  the  deed;  the  Court 
would  not  fuffer  it  to  be  read,  though  an  anfwer  had  been 
put  in,  becaufe  it  was  no  more  than  the  furmifes  of  counfel 
for  the  better  difeovery  of  the  title, — However,  in  all  cafes 
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wbcVe  the  matter  is  ftated  by  the  bill  as  a fa£l  on  which  tho 
plaintiff  founds  his  prayer  for  relief,  it  will  be  admitted  in 
evidence,  and  will  amount  to  proof  of  a confeffion. 


.0 

12 


Analogous  to  this  is  a confefTion  under  the  party’s  hand  by 
letter  or  otherwife  j however,  there  is  a great  difference  be- 
tween the  manner  of  giving  them  in  evidence.  A bill  is 
proved  by  (hewing  there  have  been  proceedings  upon  it,  for 
it  muft  be  fuppofed  to  be  the  party’s  bill  where  his  adverfary 
has  been  compelled  by  the  procefs  of  the  court  of  chancery  to 
anfwer  it.  But  a confeiEon  by  letter  muft  be  proved  to  be 
cf  the  party’s  hand-writing  j and,  where  nobody  faw  the 
Writing,  that  muft  be  by  the  comparifon  of  hands.-  Now  the 
rcafon  why  the  comparifon  of  hands  is  allowed  to  be  evi- 
dence is,  becaufe  men  are  diftinguiflied  by  their  hand- writ- 
ing as  well  as  by  their  faces  ; for  it  is  very  feldom  that  the 
(hape  of  their  llStters  agree  any  more  than  the  fhape  of  their 
bodies.  Therefore  the  likenefs  induces  a prefumptlon  that 
they  arc  the  fame  ; and  every  prefumption  that  remains  un- 
contefted  bath  the  force  of  an  evidence.  But  in  the  cafe  of 
high  treafon  comparifon  of  hands  Is  not  fufScient  for  the  ori- 
gtnal  foundation  of  an  attainder,  becaufe  there  muft  be  proof 
of  feme  overt  a£V,  and  writing  is^ot  an,  ove-rt-a^j  but  it 
may  be  ufed  as  a c^^^rnftantial  and  confirming  evidence,  if 
^thcTa^  be  otherwife  proved.  And  in  any  other  criminal 
profecution  it  will  be  evidence  the  fame  as  in  a civil  fuit ; as 
'on  an  indiftment  for  writing  a treafonable  libel,  proof  of  the 
hand-writing  will  be  fufRcient  without  proof  of  the  a^lyal 
writing.— The  cafe  of  the  feven  biftiops  went  upon  the  wir- 
nefs  not  being  enough  acquainted  with  their  hand-writing, 
and  not  upon  the  nature  of  the  evidence. — In  general  cafes 
the  wltncfs  Ihojld  have  gained  his  knowledge  from  having 
feen  the  party  write,  but  under  feme  circumftances  that  is 
not  ncceflary  as  where  the  hand -writing  to  be  proved  is  of 
a perfon  refiding  abroad,  one  who  has  frequently  received 
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letters  from  him  in  a courfe  of  correfpondence  would  be  ad- 
mitted to  prove  it,  though  he  had  never  feen  him  write.  So 
where  the  antiquity  of  the  writing  makes  it  impoffible  for  any 
living  witnefs  to  fvvear  he  ever  faw  the  party  write  : As  where 
, a parfon's  book  was  produced  to  prove  a modus  j the  parfon 
having  been  long  dead,  a w'itiiefs  who  had  examined  the  parifll 
books,  in  which  was  the  fame  parfon’s  name,  was  permitted 
to  fwear  to  the  Hmilitude  of  the  hand- writing,  for  it  was  the 
beft  evidence  in  the  nature  of  the  thing,  for  theparilh  books 
were  notin  the  plaintifTs  power  to  produce^ 


’ An  admilfioii  of  a debt,  if  fatisfa<SoriIy  proved,  is  thft 
ftrongefl:  evidence.  Hut  an  offer  to  pay  money  by  way  of 
compromife  is  not  evidence  of  a debt.  The  reafons  often 
affigned  for  it  by  Lord  Mansfield  were,  that  it  muftbe 
permitted  to  men  “ to  buy  their  peace”  without  prejudice 
to  them  if  the  offer  did  not  fucceed  ; and  fuch  offers  are 
made  to  flop  litigation  without  regard  to  the  queftion  whe- 
ther any  thing  or  what  is  due. — If  the  terms  “ buy  their 
peace”  are  attended  to,  they  will  refolve  all  doubis  on  this 
head  of  evidence  : But  for  an  example  I wHI  add  one  cafci 
If  A.  fue  B.  for  100/.  and  S.  offer  to  pay  him  20/.  it  lhall 
not  be  received  in  evidence  ; for  this  neither  admits  or  af- 
certains  any  debt,  and  is  no  more  than  faying  he  would 
give  20/.  to  get  rid  of  the  adlion.  But  if  an  account  con* 
fills  of  ten  articles,  and  B.  admits  that  a particular  one  is 
due,  it  is  good  evidence  for  fo  much. 


WeftlAe®. 
Cirllard  and 
olhcri,  Bridge^ 
’ warfr  fummer 

cui  , Bn  I lei  f. 


Admifllons  of  particular  articles  before  an  arbitrator  arc 
alfo  good  evidence,  for  they  are  not  made  With  a view  to  a 
comp'roinife,  but  the  parties  are  coiiteHing  their  different 
rights  as  much  as  they  could  do  on  a trial. 


' If  the  bill  be  evidence  againfi:  the  complainant,  much 

more  is  the  anfwer  againil  the  defendant  j becaufe  this  is 
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delivered  In  upon  oatli.  But  then  when  you  read  an  anfiver  2 Vent,  11,4, 

4 S 0 

the  confeflion  muft  be  all  taken  together,  and  you  fhall  not 
take  only  what  makes  againft  him  j for  the  anfwer  is  read  as 
the  fenfe  of  the  party  himfelf,  and  if  it  be  taken  in. this  man- 
ner you  muft  take  it  entire  and  unbroken  ; therefore  if  upon 
exceptions  taken  a fecond  anfwer  has  been  put  in,  the  de-  jMoJ.  io. 
fendant  may  itifift  upon  having  that  read  to  explain  what  he  ^ 
fwore  in  his  firft  anfwer. 

An  infant’s  anfwer  by  his  guardian  fltall  never  be  admitted  a Vent.  72. 
as  evidence  againft  him  on  a trial  at  law;  for  the  law  has  3 as9» 
that  tendernefs  for  the  affairs  of  infants,  that  it  will  not  fuffcr 
him  to  be  prejudiced  by  the  guardian’s  oath.  So  ihe  anfwer 
of  a truffee  can  in  no  cafe  be  admitted  as  evidence  againft  ^ 

* Hj 

cejiui  que  trufi.  ' 

A bill  was  brought  by  creditors  againft  an  executor  to  PerCnw-per 
have  an  account  of  a perfoiral  eftate  ; the  executor  fct  forth 
by  anfwer  that  there  were  1100  A left  by  the  teftator  in  his 
hands,  and  that  coming  afterward  to  make  up  accounts  he 
gave  the  teftator  a bond  for  loco/.  and  the  100/.  weregivcn 
him  for  his  trouble  and  pains  that  he  had  employed  in  the 
teftator’s  bufinefs,  and  there  was  no  other  evidence  in  the 
caufe  that  the  100 /•  were  depofited  ; it  was  argued  that  the 
anfwer,  though  it  was  put  in  iflue,  fhould  be  allowed  to 
difebarge  him  ; fmee  there  was  the  fame  rule  of  evidence  in 
equity  as  at  law  : But  it  was  anfwered  and  refolved  by  the 
court  that,  when  an  anfwer  was  pot  in  illue,  whatever  was 
confefled  and  admitted  need  not  be  proved  ; but  it  behoved 
the  defendant  to  make  out  by  proofs  whatever  was  infifted 
upon  by  way  of  avoidance.  But  ihis  was  hojden  under  this 
diftindtion,  that  where  the  defendant  admitted  a fa£l,  and  in- 
fifted  on  a diftindl:  fa£i  by  way  of  avoidance,  that  he  ought  to 
prove  that  matter  of  defence,  becaufe  it  may  be  probable 
that  he  admitted  it  out  of  apprehenffon,  that  it  might  be 
proved,  and  therefore  fuch  admittance  ought  not  to  profit 
liim,  fo  far  as  to  pafs  for  truth  whatever  he  fays  in  avoid- 
ance. But  if  it  had  been  one  fact,  as  if  the  defendant  had 
faid  the  teftator  had  given  him  a huiidred  poundsj  it  ought  to 
have  been  allowed,  unlefs  difproVed  ; becaufe  nothing  of  the 
facl  charged  is  admitted,  and  the  plaintiiF  may  difprove  the 
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nor  is  it  any  evidence  for  the  defendant  in  a court  of  law  (ex- 
cept fo  ordered  by  the  court  on  an  iiTue  out  of  chancery)  un- 
lefs  the  plaintiff  have  made  it  evidence  by  producing  it  firft, 
As  where  on  an  iflue  out  of  chancery  to  try  the  terms  of  an 
agreement,  which  was  proved  by  one  witnefs,  but  denied  by 
the  defendant^  the  witnefs  being  dead  before  the  trial,  the 
plaintiff  was  under  a nccefliry  of  producing  the  bill  and  an- 
fwer  in  order  to  read  his  depohtiou,  and  by  that  mean  made 
the  whole  anfwer  evidence,  which  was  accordingly  read  by 
the  defendant  j but,  where  an  anfwer  in  chancery  of  the  wlt- 
nefs  was  produced  to  fhew  him  incompetent  j he  having 
there  fworn  that  he  had  an  annuity  out  of  the  land  in  quef- 
tion } ferjeant  Maynard  infifted  to  have  the  anfwer  read 
through,  but  the  court  refufed  it,  as  the  anfwer  was  pro- 
duced only  to  fliew  chat  he  was  not  a competent  witnefs  id 
the  caufe,  and  not  to  prove  the  iflue. 

Analogous  to  this  is  a man’s  mere  voluntary  affidavit^ 
which  may  alfo  be  read  againft  the  perfon  who  made  it; 
However  there  is  great  difference  between  the  manner  of 
giving  them  in  evidence.  An  anfwer  is  proved  by  fliewing 
the  bill,  which  is  the  charge,  and  the  anfwer  which  is  as  it 
were  the  defence,  and  this  in  civil  cafes  fhall  be  intended  to 
be  fworn,  becaufe  the  defence  in  chancery  is  upon  oath. 
But  a mere  voluntary  affidavit,  which  is  no  part  ofanycaitfc 
in  a court  of  juftice,  mull  be  proved  to  be  fworn  ; for  if  you 
only  prove  it  flgned  by  the  party,  the  proof  goes  no  further 
than  to  fupport  it  as  a note  or  letter,  and  as  fuch  you  may 
give  ir  in  evidence  without  more  proof. — But  if  an  affidavit 
be  made  in  any  caufe,  proof  of  fuch  caufe  depending,  and 
that  fuch  affidavit  was  ufed  by  the  party,  would  perhaps  be 
fufficient  proof  of  its  being  fworn  even  on  an  indictment  for 
perjury,  and  certainly  would  be  evidence  in  a civil  fuit. 

A fccond  difference  between  them  is,  that  the  copy  of  an  an- 
fwer may  be  given  in  evidence,  but  the  copy  of  a voluntary  af- 
fidavit cannot.  The  reafon  is,  becaufe  the  anfwer  is  an  allega- 
tion in  a court  of  judicature,  and  being  a matter  of  public  credit, 
the  copy  of  it  may  be  given  in  evidence,  for  the  reafons  formerly 
given  : But  a voluntary  affidavit  has  no  relation  to  a court  of 
juflicc,  and  therefore  is  not  in  titled  to  public  credit,  and  being  a 
private  matter,  the  affidavit  itfelfrauft  be  produced  as  the  beft 
cvidcncej  befides  it  mult  be  proved  to  be  fworn,  which  it  cannot 
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be  without  it  be  produced  ; therefore  where  in  an  acilon  for  a 
malicfous  profecution,  the  plaintiff  to  increafe  damages  offered 
the  office  copy  of  an  affidavit  made  by  the  defendant  in  chan- 
cery, of  his  being  worth  2500/.  Lord  Raymond  refufed  to 
let  it  be  read,  and  the  plaintiff  was  obliged  to  fend  for  the 
original  which  was  filed  in  chancery.  And  notwithffanding 
the  office  copy  of  an  anfwer  may  be  given  in  evidence  in  a 
civil  fuit,  yet  it  will  not  be  fufficient  on  an  indiclment  for 
perjury,  though  perhaps  fuch  copy  would  be  fufficient  for  the 
grand  jury  to  find  the  bill ; But  upon  the  trial  the  original 
muff:  be  produced,  and  pofitive  proof  made,  that  the  defen-  ^ 
dant  was  fworn  by  a witnefs  acquainted  with  him  ; But  proof  3 
that  a perfon  calling  himfclf  J.  S.  was  fworn,  and  that  he 
figned  the  anfwer  (or  affidavit),  and  proof  alfo  by  another 
witnefs  of  the  band-writing,  would  be  fufficient.  So  an 
anfwer  being  brought  out  of  the  proper  office,  and  jurat 
under  the  mafler’s  hand,  and  proof  of  its  being  figned  by 
the  defendant  by  proof  of  his  hand-writing,  is  fufficient  to 
prove  it  fwprn  by  him  even  on  an  indiiSfment  for  perjury: 

But  no  return  of  coijimiflioners  (or  of  a mafter  in  chancery) 
of  the  party's  fwearing  will  be  fufficient,  without  fome  other 
proof  of  the  identity  of  the  perfon. 

The  next  thing  is  iho  depofitions,  and  they  may  be  read  Qodb.  33$. 
v/nen  the  witnefs  is  dead,  for  when  the  witnefs  is  living,  they 
are  not  the  beff  evidence  tfie  nature  of  the  thing  is  capable  of. 

2.  They  may  be  rpad  when  a witnefs  is  fought  and  cannot 
be  found,  for  then  he  is  in  the  fame  circum fiances,  as  to  the 
party  that  is  to  ufe  him,  as  if  fie  were  dead. 

3.  If  it  be  proved  that  a witnefs  was  fubpoena'd,  and  fell 
ffek  by  the  way  ; for  in  this  cafe  likewife  the  depofition  is 
the  befi  evidence  that  can  be  had,  and  that  anfw'ers  what  the 
law  requires, 

4.  A depofition  cannot  be  given  in  evidence  againft  any 
perfon  that  was  not  party  to  the  fuit ; and  the  reafon  is,  be- 
caufc  he  had  not  liberty  tocrofs-examine  the  witnefs  ; and  it 
is  againfi  natural  juffice  that  a man  fhould  be  concluded  by 
proofs  in  a caufe  to  which  he  was  not  a party.  For  this  rea- 
fon depofitions  in  chancery  fhall  not  be  read  for  or  againft  the 
party  defendant  upon  an  information  or  inditfiment,  for  the 
king  was  no  party  to  the  fuit. 

Yet  this  rule  admits  of  fome  exceptions ; as  In  cafes  of  cuf- 
toms  and  tolls,  and  in  general  in  all  cafes  where  hearfay  and 
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reputation  are  evidence  ; for  undoubtedly  what  a witnefs,  who 
is  dead,  has  fworn  in  a court  of  juftice,  isuf  more  credit,  than 
what  another  perfon  Twears  he  has  heard  him  fay So  a de- 
pofttion  taken  iu  a caufe  beev/een  other  parties  will  be  admilted 
to  be  read  to  contradiiS  v*?hat  the  fame  witnefs  fwears  at  a irial- 
Depofitions  taken  thirty  years  fince  were  admitted  to  be 
read  in  chancery,  though  the  parties  were  not  the  fame,  in 
as  much  as  the  caiife  related  to  the  fame  lands,  and  the  tcr- 
tenants  were  parties  to  it,  and  the  witnefi'es  were  fince  tlsadj 
the  plamdfF’s  title  then  not  appearing  : And  this  is  an  in- 
dulgence of  the  chancery  beyond  the  ftri£i  rules  of  the  com- 
mon law%  and  it  is  admitted  for  pure  neceffity,  bccaufc  evi- 
K2rdr*47^-  dence  fhall  not  be  loft:  But  a man  fliall  not  regularly  take 
advantage  of  a depofition  who  was  not  a party  to  the  foir, 
for  as  he  cannot  be  prejudiced  by  the  depolition,  heihall  never 
receive  any  advantage  from  it* 

5.  Depofitions  before  an  anTwer  put  in  are  not  admitted 
to  be  read,  unlcfs  the  defendant  appear  to  be  in  contempt  ^ 
for  if  there  do  not  appear  to  be  a caufe  depending,  the  depo- 
fitions  are  confidered  as  mere  voluntary  aflidaviis ; but  if  the 
adverfe  party  were  in  contempt,  the  depofitions  ihall  be  ad- 
mitted ^ for  then  it  is  the  fault  of  tlie  objedor  that  he  did  no| 
crofs-examine  the  witnefies- 

Silk.  aBiS,  (3  If  the  wltnefs  afier  his  depofition  taken  become  inte- 

ref^ed,  his  'depofuion  flial!  not  be  read  ; for  the  intent  of  tak- 
ing fuch  depofition  is  only  to  perpetuate  his  tedimony  ia 
cafe  the  iviinefs  die* 

Hardr.  315-  y,  ff  a wiinefs  be  examined  de  be}te  ejfe^  and  before  the  com- 

ing in  of  the  anfwer,  the  defendant  not  being  in  enmempt, 
the  wiuiefs  die,  yet  his  depofition  fliall  not  be  read,  becaufip 
the  oppofite  party  bad  not  the  power  of  crofs^examination  and 
the  rule  of  the  epmmon  law  is  ftrlcl  in  this,  that  no  evidence 
fhall  be  admitted  but  what  is,  or  might  have  been,  under  the 
examination  of  both  parties  : But  in  fuch  cafes  the  way  is  to 
move  the  court  of  chancery,  that  fuch  a witnefs’s  depofitiuii 
fliouid  be  read,  and  if  the  court  fee  caufe  they  wfill  order  it, 
and  this  order  wfill  bind  the  parries  to  allent  to  the  reading. 

Formerly  they  did  not  inroll  their  bill  and  anfwer,  and 
therefore  ancient  depofitions  may  be  given  in  evidence  without 
Hob.  11:1,  anfwer;  fo  depofitions  taken  by  the  command  of 

gueen  EUzabeth  upon  petition,  without  bill  and  anfwer,  were> 
^ ^pon  a folemn  hearing  in  chancery,  allowed  to  be  read. 
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Alfo  the  ancient  praiElice  was,  that  they  never  publifhed 
ihe  depofitions  in  the  life-time  of  the  witnefl’es,  becauie  the 
depofiiions  inpirpetuam  ni  nmmrtam^  were  of  no  ufe  till  after 
the  death  of  the  witnefl'es  ; but  the  pra£lice  w^as  found  very 
inconvenient^  becaufe  thereby  witnelTes  became  fecure  in 
fwearing  whatever  they  pleafedj  inafmuch  as  they  never  couM 
be  profecuted  for  perjury. 

When  the  bill  is  difmified  becaiife  the  matter  is  not  proper  ^ Cb,  Ca.  175,  . 
for  equity  to  decree,  yet  depofitions  on  the  facl  in  the  eaufe  ^^^735- 
maybe  read  afterward  in  a new  caufe  between  the  fame  par- 
ties ; for  tho^  the  matter  is  not  proper  for  equity  to  decree, 
yet  there  was  a caufe  properly  before  the  court,  for  it  is  pro- 
per for  the  jurlfdidHon  of  equity  to  confider  how  far  the  law 
ought  to  be  related  and  moderaied  ; and  where  there  is  a caufe 
properly  before  the  court,  however  that  caufe  may  be  de- 
cided, the  depofitions  m u ft  be  evidence.  But  if  a caufe  be 
difmifled  for  the  irregularity  of  the  complaint,  the  depofitions 
can  never  be  read  ; as  where  a devifee,  upon  a ftiit  depend- 
ing by  his  devifor,  brings  his  bill  of  revivor,  andafter  depo- 
fitions taken  the  bill  is  difmifled,  becaufe  a devifee  cannot 
bring  a bill  of  revivor  j upon  a new  original  bill  the  devifee 
cannot  ufe  the  depofitions  in  the  former  caufe;  for  there  being 
no  caufe  regularly  before  the  court  there  could  be  no  depo-  > 

iuion  in  it,  - > 

In  crofs-c^iures,  an  agreement  was  proved  in  one  of  the  i cl^^Ca.  13^* 
caufeSj  and  in  that  it  w^as  not  fet  forth  in  the  allegations  of 
the  bill  or  aniV/er  : In  the  other  caufe  the  agreement  was  fet 
forth  but  not  proved,  an  order  was  obtained  before  publica- 
tion, that  the  fame  depofitions  fiiould  be  read  in  both  caufes; 
and  this  might  well  be,  for  fmee  the  order  was  before  piibli- 
cation  in  the  fecond  caufe,  the  defendant  had  liberty  to  crofs- 
examine  the  witnefles  on  what  particulars  he  pleafed^  and 
the  fight  of  the  depofitions  was  to  his  advantage. 

From  what  has  been  faid  it  is  evident,  that  (as  there  can 

be  no  crofs-examination)  a voluntary  affidavit  is  no  evidence 

between  firangers,  except  in  fuch  cafes  tvhere  a confeflton  of 

the  perfon  making  the  affidavit  would  be  evidence ; as  where  Sadiever^l 

a widow  came  for  admimftration,  the  marriage  being  con-  Sacheverd, 

’ , . 5 March  1716, 

tefted,  an  affidavit  of  the  man  himfelf  was  read.  So  00  an  kl- Ddegnics. 

jfije  dire£Ied  out  of  chancery  to  try  the  legitimacy  of  the 

plaintiff,  the  father’s  oath  before  the  judges  on  a priy^ate  bill  ante  nz. 

\vas  allowed  to  be  evidence. 
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It  Is  a general  rule,  that  depofitions  taken  in  a court  not  of 
record  fhall  not  be  allowed  in  evidence  elfewhere.  So  it  ha^ 
been  holden  in  regard  to  depofitions  in  the  ecclefiaftical  court, 
though  the  witnefles  were  dead.  So  where  there  cannot  be 
a crors^examination,  as  depoGtions  taken  before  commilHon- 
ers  of  bankrupts,  they  fhall  not  be  read  in  evidence ; yet  if 
the  witiiefles  examined  on  a coroner’s  inqueft  be  dead,  or  be- 
yond fea,  their  depoGtions  may  be  read  j for  the  coroner  is 
an  officer  appointed  on  behslf  of  the  public,  to  make  enquiry 
about  the  matters  within  his  jurifdidlion  ; and  therefore  the 
law  will  prefume  the  depoGtions  before  him  to  be  fairly  and 
impartially  taken.— -And  by  i ^ 1 P.  id  M.  c.  1;^,  and 
2 P*  ^ M.,  c,  10.  Juftices  of  the  peace  lliall  examine  of 
perfons  brought  before  them  for  felony,  and  of  thofe  who 
brought  them,  and  certify  fuch  examination  to  the  next  gaol- 
delivery ; but  the  examination  of  the  prifoncr  lliall  be  with- 
out oath,  and  the  others  upon  oath,  and  thefe  examination^ 
Giall  be  read  againfl:  the  oGcnder  upon  an  indi£)nient,  if  the 
witnelTes  be  dead. 

Another  way  of  perpetuatiitg  the  teftitnony  of  a perfon  de- 
ceafed,  analogous  to  this  of  giving  depoGtions  in  evidence,  is 
by  giving  the  verdi£l:  !n  evidence  and  the  oath  of  the  party  dc- 
ceafed. — As  to  which  the  rule  is,  that  when  you  give  in  evi- 
dence 3oy  matter  fv/orn  at  a former  trial,  it  muG  be  between 
the  fame  parties,  becaufe  otherwife  you  difpoflefs  your  adver- 
fary  of  the  liberty  to  crofs-e^famine  : Befides  otherwife,  as 
you  cannot  regularly  give  the  verdifl  in  evidence,  you  can- 
pot  give  the  oath  on  which  it  is  founded  j for  if  you  cannot 
Ihew  there  was  fuch  a caufe,  you  cannot  Ihew  there  was  fuch 
a perfon  examined  in  it  3 and  without  Ihewing  there  was  a 
caufe,  no  man’s  oath  can  be  given  in  evidence,  inafmuch  as 
it  appears  to  be  no  more  than  a voluntary  affidavit. 

What  a man  himfelf,  who  is  living,  has  fworn  at  one 
trial,  can  never  be  given  in  evidence  at  another  to  fupport 
him,  becaufe  it  is  no  evidence  of  the  truth  j for  if  a man  be 
of  that  ill  mind  to  fwear  falfly  at  one  trial,  he  may  do  the 
fame  at  another  on  the  farne  inducements  : But  what  a man 
fays  in  difeourfe,  without  premeditation  or  expectation  of  the 
caufe  in  quefiion,  is  good  evidence  to  fupport  him,  becaufe 
thatlhews  that  what  hefwears  is  not  from  any  undue  influence. 
But  if  a man  have  fworn  at  one  trial  different  from  what  he 
has  fworn  at  another,  thisT  is  good  evidence  to  his  diferedit. 

A wit- 
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A wUnefs  was  fworn  in  a trial  at  bar  in  C.  B.  between 
the  Came  parties  on  the  fame  iiTue,  and  he  was.  fubpoena’d  by 
the  defendant  toappearat  afecond  trial  in  K,  B.  and  his  char- 
ges given  him,  but  he  not  appearing  perfons  were  admitted  to 
fwear  what  he  fwore  in  C.  B.  for  the  court  faid  they  would 
prefume  he  was  kept  away  by  the  plaintiiPs  praflice. — This 
fuppoGtion  was  ftrengthned  by  his  having  been  produced  by 
the  plaintiff  at  the  former  trial. 

On  an  appeal  for  murder  the  plaintiff  cannot  give  the  in- 
diiflmentin  evidence  again  ft  the  prifoncr,  and  what  a perfon 
fwore  upon  it  at  the  trial ; for  as  the  indidlment  cannot  be  evi- 
dence (between  other  parties) by  confequence  the  oath  on  the 
indiflment  cannot  be  evidence:  And  as  the  evidence  on  the 
indictment  cannot  be  fliewn  by  the  plaintiff  in  the  appeal,nei- 
th'er  can  it  by  the  defendant  for  the  reafon  already  given  in 
regard  to  giving  verdiCis  in  evidence. 

Hewever  to  this  general  rule  there  are  the  fame  exceptions 
as  have  been  already  taken  notice  of  in  regard  to  dcpofitions, 

A verdict  with  the  evidence  given,  in  an  aCtion  brought  by 
the  carrier  for  goods  delivered  to  him  to  be  carried,  fball  be 
given  in  evidence  in  an  a^lon  brought  by  the  owner  againft 
the  carrier  for  the  fame  goods,  for  it  is  a firong  proof  againft 
him  that  he  had  the  plaintiff’s  goods  j and  in  cafe  the  witnefs 
be  dead,  or  cannot  be  found,  is  the  beft  evidence  that  can  be 
had,  for  it  amounts  to  a confenion  in  a court  of  record. 

Note;  though  the  bare  producing  the  fojiea  is  no  evidence  i Str.  162. 
of  the  verdiCf,  without  ftiewing  a copy  of  the  final  judgment, 
becaufe  it  may  happen  that  the  judgment  was  arrefted,  or  a 
new  trial  granted;  yet  it  is  good  evidence  that  a trial  was  had 
between  the  fame  parties,  fo  as  to  introduce  an  account  of 
w'hat  a witnefs  fwore  at  that  trial  who  is  fince  dead.  So  a 
nonfuit,  with  proof  of  the  evidence  upon  which  the  plaintiff* 
was  nonfuited,  may  be  given  in  evidence  in  another  aClIon 
brought  by  the  fame  party. 

On  an  indiCtment  for  perjury  committed  on  the  trial  of  a 
formercaufe,the  popea  alone  is  AifHcient  evidence  to  prove  that 
there  was  a trial,  without  fhewing  a copy  of  the  final  judg- 
ment. In  Rex  V.  Minm  the  objection  was  made  and  over- 
ruled accordingly. 

A decree  in  chancery  may  be  given  in  evidence  between  the 
fame  partics,or  any  claiming  under  them,  for  their  judgments 
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muft  be  of  authority  in  thofe  cafes,  where  the  law  gives  thcrq 
a jurifdiclion;  for  it  were  very  abfurd  that  the  law  fhould  give 
them  a jurifdiiE^ion,  and  yet  not  fuifer  what  is  done  by  force 
of  that  jurifdiflioii  to  be  full  proof. 

So  a decretal  order  in  paper  with  proof  of  the  bill  and  an- 
fvi'er  (or  if  they  are  recited  in  the  order)  may  be  read. 

And  note;  where-ever  a matter  comes  to  be  tried  in  a colla- 
, , . teral  way,  the  decree,  fentence,  or  judgment  of  any  court, 

• ••/f  1 r JT*  t - -1  1.  • • Tj- Cl- 

^ eccleliaftical  or  civil,  having  competent  junfdiciion,  is  con- 

fffuAdi  ^ *^**'**^clufive  evidence  of  fuch  matter;  and  in  cafe  the  determination 

be  final  in  the  court  of  which  it  is  a decree,  fentence  orjudg- 
nient,  fuch  decree,  fentence  or  judgment,  will  be  condulive 
in  any  other  court  having  concurrent  jurifdiSion. 

In  confequence  of  thefirft  part  of  this  rule;  if  in  ejeflment 
a qucIHon  arofe  about  the  marriage  of  the  father  and  mother 
of  the  p!aintifi’,a  fentence  in  the  ecclefiaftical  court  in  a caufe 
of  jaftitation,  would  be  conclufive  evidence.  So  where  the 
defendant  in  anadiion  of  afiault  and  battery,  iufilfied  a maihem 
done  by  him  as  an  officer  in  the  army  for  difobeying  orders, 
and  gave  in  evidence  the  fentence  of  the  counfel  of  war  upon 
a petition  agairift  him  by  the  plaintiff,  and  the  petition  being 
difmiffed  by  the  fentence,  it  was  holden  to  be  conclufive  evi- 
dence in  favour  of  the  defendant.  So  in  an  adlion  upon  a 
policy  ofinfurance,  with  a warranty  that  the  fliip  was  Swedijh^ 
the  fentence  of  a admiralty  court,  condemningthe  fliip 
as  Englifii  property,  was  holden  conclufive  evidence;  and  an 
exempltcation  of  the  fentence  is  fufficient  evidence  without 
further  proof,  9 Mod.  66.  So  in  an  adtion  of  trover  for  goods, 
judgment  of  condemnation  upon  an  information  In  the  exche- 
quer would  be  conclufive. 

Hut  this  part  of  the  rule  muft  be  taken  with  this  reftriclion, 
that  the  matter  determined  by  fuch  decree,  fentence,  or  judg- 
ment, was  determined  ex  diretio,  and  notin  a collateral  way. 
Therefore  if  in  an  information  againft.<^.  iffue  were  taken  on  J, 
S.  being  mayor  of  fuch  a borough  in  fuch  a year,  and  it  were 
found  he  was  not  mayor,  fuch  finding  and  judgment  thereon 
would  not  be  evidence  on  the  like  iffue  in  an  information 
againft  E.So  if  a fult  were  inftituted  in  the  ecclefiaftical  court 
by  B.  againft  C.  for  a divorce  caufa  aduherti  with  D.  and  flic 
were  to  plead  that  flic  was  married  to  D.  and  upon  proof  made, 
the  court  Ihould  fo  pronounce,  g.nd  accordingly  difmifs  if’s 
libel;  yet  that  would  be  no  evidence,  in  an  ejectment  in 
tyhich  the  marriage  between  C.  D.  came  in  difpuie.  5oif 
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an  ejeflment  between  a devifee  and  the  heir  at  law%  the  defen- 
dant obtaining  a verdi£l  upon  proof  that  the  will  was  not  duly 
executed^  yet  he  could  not  give  it  in  evidence  on  another 
ejeflment  brought  by  another  devifee. 

In  conrequence  of  the  fecond  part  of  the  rule,  if  A*  having; 

^ , . * Cafe,  temp,  ^ 

killed  a perfon  in  Spain  were  t^ere  profecuted , tried  and  acquit-  Car. 
red,  and  afterwajd  were  indifted  here,  he  might  plead  the  ^ 
acquittal  \i\  Spain  \ n bar*  becaufe  a final  determination  in  a 
court  having  competent  jurifdiciion  is  conclufive  in  all  courts 
of  concurrent  jurifdi£liGn>  So  in  dower^  if  the  defendant  plead 
tie  nnquei  acemph^  and  upon  this  iflbe  the  hi  (hop  certify  the 
marriage^  and  fuch  certificate  be  enrolled,  and  judgment  given 
for  the  demandant  thereon;  in  the  like  aftion  agaiiift  any 
other  tenant,  the  defendant  will  be  concluded  from  pleading 
the  like  plea;  for  the  fadt  having  been  ex  direBo  determined 
between  the  parties,  fo  that  it  can  never  again  be  controvert- 
ed by  them,  the  record  is  conclufive  evidence  of  fuch  fadt 
againft  all  the  world. 

Though  a convidlicm  in  a court  of  criminal  jurifdidtion  be 
conclufive  evidence  of  the  faef,  if  it  afterwards  come  collate- 
rally in  controverfy  in  a court  of  civil  jurifdidtion  ; yet  an  ac- 
quittal in  fuch  court  is  no  proof  of  the  reverfe.  As  fuppofe 
the  father  convicied  on  an  indictment  for  having  two  wives, 
this  would  be  conclufive  evidence  in  an  eje^Sment,  where  the  ^ 
validity  of  the  fecond  marriage  was  In  dilpute.  But  an  ac- 
quittal would  not  prevent  the  party  from  giving  evidence  of 
the  former  marriage,  fo  as  to  bar  tbe  iflue  of  the  fecond;  for 
an  acquittal  afeertains  no  fad!  as  a conviSion  does ; nor  would 
a convidtion  be  conclufive,  fo  as  to  bar  tbe  party  in  a writ  of  Howard 

^ ^ ^ n/.  Lady 

dower  or  appeal,  where  the  legality  of  the  marriage  comes  ehiqum, 

m queftion*  However  it  would  be  evidence  before  the  bifliop 
on  the  iffue  ne  unques  accouple\  for  though  the  fa£l  of  the  mar- 
riage be  not  conclufive  evidence  of  the  legality  of  it,  yet  it 
\%prhm facte  a proof  of  it. 

If  a man  devife  lands  by  force  of  the  ftatute  of  //.  8.  of  i R* 
wills,  or  by  cuftom,  the  probate  of  the  will  in  the  fpiritual 
court  cannot  be  given  in  evidence;  for  all  the  proceedings, 
as  far  as  relate  to  lands,  are  coram  nonjaelice,  for  they  have  no 
power  to  authenticate  any  fuch  deVife,  and  therefore  a copy 
produced  under  their  feals  is  nocertain  evidence  of  a truecopy. 

But  the  probate  of  a will  is  good  evidence  as  to  the  perfonal 
pftate,  becaufe  they  have  the  cuftody  of  all  wills  that  concern 
the  perfonal  eftate,  liiid  they  are  the  records  of  that  court,  and 
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therefore  a copy  of  them  under  the  fcal  of  that  court  mud  be 
good  evidencej  and  this  is  ftill  the  more  reafonable,  becaufe 
it  is  the  ufe  of  the  court  to  preferve  the  original  wills,  and  on- 
ly to  give  back  to  the  party  the  copy  of  the  will  under  the  fcal 
of  the  court. 

Theeccleliaftical  court  never  grants  art  exemplification  of 
letters  of  adminiftration,  but  only  a certificate  that  admini- 
firation  was  granted;  therefore  when  a lefl'ee  pleads  an  aiTign- 
ment  of  a term  from  an  adminiftrator,  fuchc^rtificate  isgood 
evidence.  So  would  the  book  of  the  ccclefiafticalcourt, where- 
in was  entered  thcorder  fur  granting  adminiffration.  So  would 
the  copy  of  the  probate  of  the  will  be  evidence  of  S.  S.  being 
executor,  but  a copy  of  the  will  would  not  be  evidence  of  it. 
Where  a perfon  in  ejectment  would  prove  the  relation  of  a 
father  and  fon  by  his  father’s  W'ill,  he  muft  have  the  original 
will,  and  not  the  probate  only,  for  where  the  original  is  in 
being,  the  copy  is  no  evidence;  befide,  the  feal  of  the  court 
does  not  prove  it  a true  copy,  unlcfsthefuit  only  related  to  per- 
fonal  eflate.  But  the  ledger  book  is  evidence  in  fuch  cafe^ 
becaufe  this  is  not  confidcred  merely  as  a copy,  but  is  a roll 
' of  the  court ; and  though  the  law  does  not  allow  thefe  rolls  to. 
^->^*^rove  a devife  of  lands,  yet  when  the  will  is  only  to  prove 
' relation,  the  rolls  of  the  fpiritual  court,  that  has  authority  to 

inrol  all  wills,  are  fufHcient  proof  of  fuch  teftament.  And 
K.  P.  375*  under  particular circumftancesthe  ledgerbook  may  beevidence 
^ even  in  a devife  of  a real  eftate;  as  where  in  an  avowry  for  a 
rent  charge,  the  avov.'ant  could  not  produce  the  will  under 
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^'^^which  he  claimed,  that  belonging  to  the  devifee  of  the  landj 
^ but  producing  the  ordinary's  regider  of  the  will,  and  proving 


/ w former  payments,  it  was  holden,  to  be  fufficiept  evidence 


^ againfttheplaintifFjWho  was  devifee  of  the  land  charged.  But 


it  has  been  often  holden,  that  a copy  of  the  ledger  book  is  not 
u evidence;  yet,  fince  the  original  would  be  read  as  a roll  of  the 

. / 7’  court  without  further  atteftation,  it  feems  fit  the  copy  fhould 


^ be  read.  The  contrary  pradice  has  been  founded  upon  themif- 

^ ihg  ledger  book  isread  as  a copy,fo  that  the  copy  of 

V>^-ahat  is  but  the  copy  of  a copy;  whereas  the  ledger  book  is 
read  as  a roll  of  the  court,  • 
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dence,  yet  the  adverfc  party  may  give  in  evidence  that  the 
probate  is  forged,  becaufe  fuch  evidence  Tuppofes  that  the  fpi- 
ritual  court  has  given  no  judgment,  and  fo  there  is  no  reafon 
for  the  temporal  court  to  be  concluded  by  it. — So  the  adverfe 
party  may  prove,  that  the  teftator  left  bona  notabilia  againft 
the  probate  by  an  inferior  court,  for  then  fuch  court  had  no 
jitrifdi£fion. 

So  if  letters  of  adminidration  be  Ihev/n  under  feal,  you  may 
give  in  evidence  that  they  were  revoked,  for  this  is  an  affir- 
mance of  the  proceedings  in  the  fpiritual  court,  and  does  not 
at  all  controvert  the  righteoufnefs  of  their  decifion. 

And  now  to  take  notice  of  other  public  matters,  which  are 
not  records. 

I.  The  rolls  of  a court  baron  are  evidence,  for  they  are  the 
public  rolls  by  which  the  inheritance  of  every  tenant  is  pre-  /U^  >**>■' h 
ferved;  and  they  are  the  rolls  of  the  manor  court,  which 
w’as  anciently  a court  of  juftice  relating  to  all  property  within  • 2 • ^^7^ 

the  diftrift.  , 

A copy  of  a court  roll^under  the  deward’s  hand  is  good  Comb.  ^ 
evidence  to  prove  the  copyholder’s  eftate.  ^3**^ 

So  an  examined  copy  of  the  court  roll  is  good  evidertce,  if  ,»  Mod.  *4-. 
fworn  to  be  a true  one.  ' 

t/  2.  The  regifter  of  chriftenings,  marriages,  and  burials^Is 
^ ^.^,^ood  evidence,  or  the  copy  of  it.  Nay,  proof  vha  voce  of  t\ 
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:rV 


Is 
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0-7,  contents  of  it  without  a copy  has  been  admitted ; yet  the  pro* 

^c,.i  r/Jipriety  of  fuch  evidence  may  well  be  doubted,  becaufe  it  is  not 
the  beft  evidence  the  nature  of  the  thing  is  capable  of. 

A . ^ Though  it  appear  in  evidence,  that  the  regifter  was  made 
* from  a day  book,  kept  by  the  minifter  for  that  purpofc,  yet 
•'!  the  day  book  will  not  be  admitted  to  contradift  the  entry  in 
regifter,  ex.  gr.  to  prove  a child  bafe  born,  where  no 
is  taken  of  it  in  the  regifter,  which  would  therefore  be 
»<  evidence  to  prove  him  legitimate. 

'» A copy  of  an  entry  in  the  books  of  the  office  of  faculties  L.  Rjym745» 
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' was  difallowed  j fed  q.  for  it  is  of  a public  nature. 

3’  ^ pope’s  licence,  without  the  king’s,  has  been  holden 

% ^ v*i  /*•  **1  r *11 
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•; good  evidence  of  an  impropriation,  becaufe  anciently  the  pope 

1-n..  bSS.  was  taken  for  the  fupreme  head  of  the  church,  and  therefore*  * ^ 

^ was  holden  to  have  the  difpofition  of  all  fpiritual  benefices,^ 7*'’ 

• * rij  "ith  the  concurrence  of  the  patron,  without  any  regard  had  ur  ' 
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be  judged  according  to  the  error  of  the  times  in  which  they 
were  tranfadted. 

4.  A pope’s  bull  is  evidence  iipon  a fpecial  prefeription  to 
^ , be  dil'charged  of  tythe  ; where  you  only  fay  that  the  lands  be- 

^ /^^^longcd  to  fuch  a monafiery,  and  were  difeharged  at  the  time 


Kjlni.  ^8. 


’/-/f  f 1 1^/  eff  the  diflblution,  for  then  they  continue  difeharged  by  the  adi 
of  parliament;  but  it  is  no  evidence  on  a general  prefcriptioil 
yvi-yt^  to  be  difeharged,  becaufe  that  would  jfiiew  the  commencement 

^ cuflom,  iind  a general  prefeription  is  that  there  was 
no  time  or  memory  of  things  to  the  contrary. 


4;^.; 


Hob.  iS^* 


5.  If  the  queffioii  be,  whether  a certain  manor  be  ancient 


G regQry  v. 

H.  aS  Car.  z. 


. /H:^*/^^demcrne  or  not,  the  trial  fhall  be  by  domefday  book,  which 
will  be  infpedlcd  by  the  court. 

In  ejedlraent  for  the  manor  of  Jriam-)  the  defendant  pleaded 
ancient  demefne,  and  when  doniefday  book  was  brought  into 
court,  would  have  proved  that  it  was  anciently  called  NiUsniy 
and  that  Nettam  appears  by  the  book  to  be  ancient  demefne  ; 
but  he  was  not  permitted  to  give  fuch  evidence,  for  if  the 
name  be  varied,  it  ought  to  have  been  averred  on  the  record, 
6.  To  know  whether  any  thing  be  done  in  or  out  of  the 
ports,  there  lies  in  the  exchequer  a particular  furveyof  the  king’s 
ports  which  afeertains  their  extent, 

y.  An  old  terrier  or  furvey  of  a manor,  whether  ecclefia- 
y'  (lical  or  temporal,  may  be  given  in  evidence,  for  there  can 
^ , /■'  be  no  other  way  of  afeertainine  the  old  tenures  or  boundaries. 

MV/***,-*^,  A terrierof  glebe  isnot  evidencefor  theparfon, unlefs  figned 
/Cc 
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by  the  churchwardens  as  well  as  the  parfon ; nor  then  neither, 


if  they  be  of  his  nomination  ; and  though  it  be  figned  by  them; 


X*-  .'f'/i-t  yet  it  fectiis  to  deferve  very  little  credit,  unlefs  it  be  likewTfe 

<.i,‘^vitr*Tigned  by  the  fubdantial  inhabitants;  but  in  all  cafes  it  Is 
X It,  evidence  againft  the  parfon. 


8 Rolls  or  ancient  books  inthe^frtj/f/j  r^ce  are  eviciertce  to  ^ 
prove  a pedigree  I but  ancxtraiSl  of  a pedigree  proved  taken 
out  of  records  fliall  not^  becau^  fuch  extraftis  not  the  heft 


C:a.  K,  ft.v 


evidence  in  the^iiature  of  the  thins,  as  a coay  0/  fuch  records  ^ , 
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might  he  had.  M*C,  ~ 

g.  CamJeri’s  Briianma\vo\\'X  not  be  evidence  to  prove  apaT- 
ticular  ciitlom;  hut  a general  hiflory  may  be  given  in 
deuce  to  prove  a matter  reiaiing  to  the  kingdom  in  general; 

as 
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as  In  the  cafe  of  Neal  ami  Jay  chronicles  were  admitted  to 
prove,  that  king  Philip  did  not  take  the  ftile  in  the  deed  at 
that  timcj  Charles  V.  of  Spain  not  having  then  furrendered. 

10.  The  regifter  of  the  navy  o£5ce,  with  proof  of  the  me- 
thod there  ufed  to  return  all  perfons  dead,  with  the  markdd, 
is  fuSicient  evidence  of  a death. 

1 1.  An  inventory  taken  by  a fheriff  on  an  ejtecution,  is  a K-ei>.  ^77l 
evidence  betw'een  ftrangers  to  prove  the  quantity  and  value  of 

the  goods ; for  the  law  intrufting  him  with  the  execution  muft 

truft  him  throughout.  • ^ ^ 

We  come  now  in  the  fecond  ■ place  to  that  which  is  only 
private  evidence  between  party  and  party,  and  that  is  alfo 
isvofold-foldjeitlier  deeds  or  other  matters  of  an  inferior  nature* 


I.  Of  Deeds. 


The  rule  is,  that  when  any  perfon  claims  by  a deed  ifi 
the  pleadings,  he  ought  make  a profert  of  it  to  the' 
Court;  and  where  he  would  prove  any  fa£l  in  iffue  by  a deed, 
the  deed  itfelf  muft  be  fhewTi; 

Jo  every  cojitracf  there  muft  be  apt  words  to  fhew  what 
right  is  transferred,  and  to  whom,  and  the  fenfe  and  fign  1- 
ficatlon  of  thefe  words  muft  be  expounded  by  the  law.  There 
muft  therefore  be  a profert  made  of  all  folemn  contratSs.  l. 
For  the  fecurity  of  the  fubjedl:,  that  what  right  is  transferred 
may  be  adjudged  of  according  to  the  rules  of  law.  2.  Becaufe 
all  allegations  in  a court  of  juftice  muft  feL forth  the  thing  de- 
manded; now  the  thing  demanded  cannot  be  fet  forth  with- 
out {hewing  the  inftrument  upon  which  the  demand  arifes. 

But  where  a man  fhews  a good  title  in  himfelf,  every  thing 
collateral  to  that  title  fball  be  intended,  whether  it  be  fhewn 
or  not. 

A matter  collateral  to  a title  is  what  does  not  enter  into  the 
effence  or  being  of  a title,  but  arifes  aliunde^  fothat  there  muft 
be  a derivation  of  title  without  it.  As  where  a man  de- 
clares of  a grant  of  feoffment  of  a manor,  the  attornment 
(which  is  collateral  to  the  title)  ftiall  be  intended.  So  in  tref- 
pafs  the  defendant  conveyed  the  houfe  in  which,  ^c.  by  feoff- 
ment from  7.  and  iuftified  damage  feafant;  tlie  plaintiff 
'cCct-  4 ^ _ replied 
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^ r Replied  that  5.  before  the  feoffment  made  a leafe  to  J. 

*"’7^  /S~  to  him;  the  defendant  rejoined  that  the  leafe 

*^'  v'f***‘  * v/as  made  on  condition,  that  if  J.  N.  affigned  over  without 

S . licence  by  deed  from  "J.  S.  that  then  y,  5.  fllould  re-enter; 

^ plaintiff  fiir- rejoined  that  y,  S.  did  by  deed  give  licence, 

without  making  a profert  of  the  deed;  this  fur- rejoinder  was 
^ allowed  to  be  good,becaufe  the  plaintiff’s  title  was  by  affign- 

ment,  of  the  leafe  from  y.  h/i  and  confequently  the  licence 
of  y,  S,  is  hilt  a matter  tdllateral  to  the  aflighment,  and  by 
confequenCe  thb  deed  nniff  be  intended  to  be  well  and  legally 
made,  though  it  be  not  Ihewn  to  the  court. 

But  there  is  another  difference, and  that  is  where  thedeed  is 
neceflary  ex  injlitutione  leghy  and  where  it  is  neceffary  exfrm~ 
fione  hominis\  for  Where  the  deed  is  neceflary  ex  injiituiione 
Ugis  there  you  muff  flicw  it;  for  it  is  repugnant  that  the  law 
ihould  require  a deed,  and  not  put  you  to  lliew  that  deed  when 
it  is  made;  as  if  you  are  obliged  to  fhew'  the  attornment  of 
a corporation  you  muff  (hew  a deed,  inafmuch  as  incorporate 
bodies  by  the  rules  of  law  cannot  a£l  but  by  incorporate  inftru- 
ments;  therefore  no  attornment  is  Ihewn  unlefs  a deed  be 
ihewn  al fo.  But  where  a deed  is  neceflary  exprovijiane  hominisi 
there  when  it  is  collateral,  as  in  the  cafe  of  a licence  before 
mentioned,  it  need  not  be  ihewn;  for  the  private  afl  of  the 
parties  ihall  not  controul  the  judgment  of  the  law,  that  in- 
tends all  fuch  collateral  matters  without  ihewing. 

Nor  can  privies  tn  eftate  take  any  advantage  of  a deed  with- 
out (hewing  It;  as  if  there  be  tenant  for  life,  remainder  in  fee; 
and  there  be  a releafe  to  him  in  remainder,  tenant  for  life  can- 
"^not  take  advantage  of  it  without  ihewing  the  deed;  for  finefe 
" the  right  pafles  merely  by  thedeed,  to  fay  any  perfon  releafed 
without  ihewing  thedeed,  would  not  be  a good  plea. 

^ And  to  explain  this  matter  further,  a difference  is  to  be 

> - taken  between  things  that  lie  in  livery  and  things  that  lie  in 

^ 4u grant;  for  things  that  He  in  livery  may  be  pleaded  without 

ikPc  ;A*-/  hf—  deed,  but  for  a thing  that  lies  in  grant  regularly  a deed  muft 
p ^ 'be  ihewn. 

V ***•  ri'hercfore  a man  may  plead  that  y,  5,  infeoffed  him  with- 

^ Cc  out  faying  per  indenfura?n,  and  yet  give  the  indenture  in  evi- 

' ' ' I ^ dence,  becaufethe  feoffment  is  made  by  the  livery,  and  the  in- 
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jf  /f-O*  0 ‘fc-denturc  is  only  evidence  of  fuch  feofFn;ent.  But  if  a man  plead 

deed,  it  may  reaibnably  be  doubted, 
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Whether  he  can  give  a parol  feoffment  in  evidence,  becaufc 
he  has  bound  himfetf  up  to  a feoffment  by  deed. 

And  though  fince  the  Ifatute  of  frauds  the  ceremony  of  li- 
very only  is  not  fufSeient  to  pafs  an  eftate  of  freehold  or  term 
of  years,  but  there  may  be  a deed  or  note  in  vi^riting,  yet  it 
is  not  neceffary  to  fet  out  fuch  conveyance  in  the  pleadings, 
for  they  are  as  they  were  formerly,  feoffavit  et  demijit, 

A man  Riay  plead  a condition  to  determine  an  eftate  for 
years  without  deed,  for  it  begins  without  any  livery, and  there- 
fore the  party  is  not  eftoppedby  any  notorious  ceremony  from 
averring  the  condition  : but  where  a man  fets  out  a feoffment, 
the  other  party  may  reply  that  it  w^s  by  deed,  and  fbew  the 
condition,  for  then  there  is  an  eftoppel  againft  an  eftoppel, 
and  fo  the  matter  is  in  equal  balance,  and  thetefore  muff  be 
determined  according  to  truth. 

Things  thadie  in  grant  are  all  rights ; as  fairs,  ftiarkets,  ad-  Co.  Li  Hj- 
towfons,  and  rights  to  land  where  the  owner  is  out  of  polfef- 
fion  ; and  as  they  cannot  vifibly  be  delivered  over,  therefore 
they  muft  pafsby  the  next  fort  of  conveyance,  that  holds  the 
fecond  place  in  point  of  iblemnity,  and  that  is  by  grant  under 
the  hand  and  feal  of  the  party. 

Now  a perfon  that  claims  any  thing  lying  in  grant  muft  ;oGo,  tir. 

/c  I.-  j j L -r  I.  n r -u  • u u-  Ufidd’StMft. 

Ihew  his  deeds,  or  otherwiie  he  muft  prefcribe  m the  thing 
he  pretends  to,  and  the  prefeription  being  fuppofed  immemo- 
rial, fupplies  the  place  of  a grant. 

He  alfo  that  has  a particular  eftate  by  agreement  of  par-  loCo.  93. 
ties,  muft  fhew  not  only  his  own  conveyance  but  the  deeds 
paramount,  for  there  can  be  no  title  made  to  a thing  lying 
in  agreement,  but  by  (hewing  fuch  agreement  up  to  the  (irft 
original  granU 

But  where  anyperfohs  claim  atiy  particular  eftate  by  aiSl  in  10  Cd.  94.. 
law,  they  may  make  their  claim  without  (hewing  their  deeds  ; 
as  tenant  in  dower,  or  by  Clegit,  or  guardian  in  chivalry,  may 
claim  an  eftate  in  a thing  tying  in  grant  without  (hewing  the 
deed,  for  when  the  law  creates  an  eftate,  and  yet  does  not 

give  the  particular  tenant  the  property  of  the  deeds^  it  mu(t  % So 

allow  the  eftate  to  be  de man^e^wi thou ^ the tn_. 

So  they  may  plead  a condition  without  (hewing  the  deed,  Co,  L , 225. 


becaufe  they  claim  an  eftate  by  a£t  of  law,  and  therefore  are 
not  eftopped  by  the  ail  of  livery,  and  therefore  they  may  claim  ^ 

an  eftate  defeated  by  the  condition  without  a deed.  4^- 


But 


C 


} 


152 

la  Co.  94. 


-\  ^ 


. ^^*'*'*^e‘cuftody  of 

^ _ „ . ^ ^ deed. 

yJC) 


}^IA. 

JFA 

An  IntroduBim  to  ihe  La-vj 

But  tenant  by  the  curtefy  cannot  claim  any  ellatc  lying  in 
grant  without  the  deedj  bccaufe  he  has  the  property  in,  and 
cuftodyof  the  deeds  in  right  of  his  wife^  and  that  property 
cannot  be  diveffed  out  of  him  during  the  continuance  of  his 
eftate. 

So  alfo  he  cannot  defeat  an  eifate  of  freehold  without  Ihew- 
ing  the  deed,  for  the  a£l  of  livery  is  an  eftoppel  that  runs 
with  the  land,  and  bars  all  people  to  claim  it  by  virtue  of  any 
condition,  without  the  condition  appear  in  a deed,  and  fince 
the  deed  relides  with  him  he  mult  iliew  the 


Co.  L-  xz6. 
5 Co-  75- 


Co.  L.  b. 


But  where  a perfon  is  an  utter  ftranger  to  any  deed,  there  In 
pleading  he  is  not  compelled  to  Ihew  it.  As  if  a man  mort- 
gage his  land,  and  the  mortgagee  let  the  land  for  a year,  rc- 
fervingrent,  and  then  the  condition  be  performed,  and  the 
mortgagor  re-enter  j thelefiee  in  bar  of  an  action  of  debt  may 
plead  the  condition  and  re-entry  without  the  wing  the  deed,  for 
the  lellee  was  never  entitled  to  thecuftody  of  the  deed. 

So  if  a man  bring  a pracipe  againft  him,  he  may  plead  that 
he  was  only  a mortgagee,  and  that  the  condition  was  perform- 
ed, fo  that  he  has  no  longer  fdlln  of  the  ellate,  and  this  with- 
out fliewing  the  deed  j for  upon  performance  of  the  eoudit’oii 
the  property  of  the  deed  is  no  longer  in  the  mortgagee,  but  it 
ought  to  be  rebailed  to  the  mortgagor. 

So  if  in  action  of  wafte,  or  in  difeharge  of  the  anceftor's. 
rent,  the  tenant  plead  a grant  of  the  reverhon  and  attorn- 
ment after,  he  need  not  fliew  fuch  grant. 

As  no  party  fliall  take  advantage  of  his  own  negligence  in 
not  keeping  of  his  deeds,  which  in  all  cafes  ought  to  be  fairly 
produced  to  the  court  j fo  his  adverfary  fhall  not  take  any  ad- 
vantage in  his  violent  detaining  of  them  ; for  the  one  by  the 
violent  taking  away  of  the  deeds  gives  a juft  excufe  to  the 
other  for  not  having  them  at  command 5 and  no  man  can  ever 
take  advantage  of  his  ovm  injury,  and  therefore  it  is  a good 
plea  for  one  party  to  fay,  that  the  other  entered  and  took 
away  the  cheft  in  which  the  deeds  were. 

Letters  patent  inrolled  in  the  fame  court,  or  records  of  the 
fame  court,  need  not  be  proferred  to  the  court,  but  a deed  in- 
rolled  muft  ; for  all  records  that  are  public  a£ls,  and  that  lie  for 
thedire^fionofthatcourtin  matters  of  judicature,  muftbe  taken 
notice  of,  and  therefore  they  need  not  be  referred  to  with  a prsut 
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patei  per  recur Aum,  for  the  court  will  take  notice  of  the  courf^ 
and  orders  of  the  court  upon  reference  to  them.  The  deeds 
inrolled  are  no  more  than  the  private  a£ls  of  the  parties  au- 
thenticated by  the  Goiirt,  and  they  do  not  lie  for  the  diredlioii 
of  the  courtj  but  take  hold  of  the  a'utbority  of  the  court  tct 
give  them  credit,  and  therefore  the  court  does  not  take  notice 
of  them  unlefsthey  be  pleaded, — But  by  io  /^nn.  c,  i8.  where 
any  bargain  and  fale  inrolled  is  pleaded  with  a profert,  the  party 
to  anfwer  fuch  profert,  may  produce  a copy  of  the  inrolment. 

Since  the  term  to  avoid  entering  the  fevcra^conrinuances  of 
buflnefs  is  reckoned  as  one  continued  Jaw  day;  therefore  the 
deeds  pleaded  ihall  be  in  the  cuftody  of  the  law  during  the 
whole  terriii  being  the  day  wherein  they  are  pleaded  ^ and  be^ 
ing  then  before  the  court,  any  body  may  take  advantage  ot 
them  ) but  fince  they  belong  to  the  cuftody  of  the  party,  if  the 
deed  be  not  denied,  it  fhall  go  back  to  the  party  after  the  term 
is  over,  and  then  no  body  can  take  advantage  of  it  without  a 
hew  profert.  Therefore  the  plaintiff  in  K.  B,  may  take  ad- 
vantage of  the  condition  of  a deed  in  his  replication,  becaufc* 
it  runs,  e!  pridin''  A.  J/V/V,  as  of  the  fame  term;  but  he  cannot 
take  advantage  in  his  replication  of  a deed  in  C,  B.  becaufb 
they  enter  an  irhparlanee  to‘  another  term.  But  where  the  do,  l.  jjf.  fj. 
deed  comes  in  and  is  denied,  it  remains  in  court  till  the  plea  is 
determined  ; therefore  while  it  is  tied  up  to  one  court,  and  ia 
impofilble  to  be  removed,  it  fhall  be  pleaded  in  another  with- 
out fliewing.  And  if  on  the  iffue  of  ?ien  efl  fadtum  it  be  found  ii 
againft  the  deed,  it  fhall  be  kept  in  court  for  ever,  to  hinder  ' 
any  more  ufe  being  made  of  it,  ^ 

Jn  an  aflion  of  debt  upon  bond,  it  Is  matter  of  fubfiance 
to  make  a profert  of  the  deed,  becaUfe  it  is  the  conrrakf  on 
which  the  court  ought  to  found  their  judgment,  and  therefor^  J 

it  ought  to  be  exhibited  to  the  court.  But  it  is  not  matter  of  SaurJ.  m dSV 

fubftance  to  fhew  letters  of  adrainiftratiDn,  for  v/hether  they 
be  legally  granted  or  not  belongs  to  the  cognizance  of  the 
fpiritual  court,  and  therefore  their  legality  cannot  be  weighed 
at  common  law* 

Wherever  the  plaintiff  is  bound  to  makea  profert,  the  de- 
fendant  is  by  law  intitled  to  eyer,  nor  can  the  court  upon  any 
pretence  dlfpenfe  with  the  giving  of  it. 

Secondly,  Of  giving,  deeds  in  evidence  to  the  jury, 
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And  the  general  rule  is,  that  the  deed  itfelf  mufl  be  given 
in  evidence,  and  vnuft  be  proved  by  one  witnefs  at  the  leaft. 

But  there  are  fotne  exceptions  to  the  general  rule  of  giving 
the  deed  itfelf  in  evidence. 

I.  Where  the  deed  is  proved  to  be  in  thehands  of  the  op- 
Jo  0,  pofite  party,  who  upon  being  called  »ipon  retufes  to  produce  it, 

U ^ copy  of  it  will  be  good  evidence  ; but  fucb  copy  ought  to  he 
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for  otherwife  there  is  no  proof  of  its  being  a true  copy. 

If  the  oppofite  party  produce  the  deed  on  notice,  it  {hall  be 
read  without  any  proof  of  the  execution<  **  •t/****'*^ 

'V\^here  a will  remains  in  chancery  by  the  orrl^  or  the’jAt 
court,  a copy  may  be  given  in  evidence,  becaufe  the  original  is 
not  in  the  power  of  the  party.  So  where  It  is  proved,  that  the 
deed  itfelf  is  deftroyed  by  fire,  a copy  of  it  may  be  given  in 
evidence;  but  perhaps  in  fuchcafe,  if  it  came  out  in  evidence 
that  there  are  two  parts  executed,  and  the  lofs  of  one  only 
Was  proved,  a copy  would  not  be  admitted.  So  if  it  were 
proved,  that  the  deed  came  into  the  hands  of  the  defendant’s 
brother,  under  whom  the  defendant  claims,  a copy  ought  to  be 
read,  even  though  the  defendant  have  fworn  in  an  anfwer  in 
chancery  that  he  has  not  got  the  original . — And  in  thefe  cafes, 
if  the  party  have  no  copy  he  may  produce^  an  abftra£t,  nay 
even  give  parol  evidence  of  the  contents^*  And  where  pof- 
/eflion  has  gone  along  with  a deed  many  years,  the  original  of 


JOc^/  e.t. is  loft  or  deftroyed,  an  old  copy  or  abftracf  maybe 

‘♦^•-XiVgiven  in  evidence  without  being  proved  to  be  true,  bccaufe  in 


A./t>m^*/Xjuch  cafe  it  may  be  impoffible  to  give  better  evidence. 

/ V ^ As  to  the  fecond  part  of  the  rule  ; the  deed  muft  be  proved 

^ ^ to  the  jury  by  one  witnefs  at  leaft,  for  though  the  deed  be 

produced  underhand  and  feal,  and  the  hand  of  the  party  be 
■ / * %^roved,  yet  that  is  no  full  proof  of  the  deed  ; for  the  delivery 

is  neceftary  to  the  cflence  of  the  deed,  and  there  is  no  proof 
of  a delivery  but  by  a witnefs  who  faw  it.^ 

But  to  this  part  of  the  rule  there  are  iikewife  exceptions. 
As  where  the  witnefs  to  a deed  being  fubpccna’d  did  not  ap- 
pear ,'but  to  prove  it  the  party’s  deed  they  proved  an  Indorfe- 
ment,  reciting  a provifo  vvithln,  that  ifhc  paid  fuch  alum  the 
deed  fhouldbe  void,  and  acknowledging  that  the  fum  was  not 
paid,  and  by  the  indorfement  he  exprefsly  owned  it  to  be  his 
deed,  and  upon  this  it  was  read. 
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So  it  has  been  holden,  that  a deed  to  lead  the  ufesof  a fine 
or  recovery  may  be  read  without  proof  of  its  being  executed  ; 
the  reafon  of  which  feems  to  be,  that,  by  the  fine  being  levied, 
it  appears  the  parties  intended  to  convey  the  land  to  fome  ufe 
or  other,  and  therefore  the  law  will  admit  of  flight  proof  to 
(hew  what  ufe  was  intended ; fince  the  flighteft  proof  without 
other  to  contradict  it,  will  turn  the  prefumption  on  that  fide  ; Saik.  2S 
and  therefore  though  a counterpart  of  a deed  without  other 
circumftances  be  not  evidence  in  other  cafes,  yet  it  has  been 
holden  fo  to  be  in  the  cafe  of  a fine  and  recovery.  However, 
in  a cafe  referved  from  Htreford  aflTizes  by  Mr.  Juflice  TVil~ 

Ham  Ferttfeue^  all  the  judges  were  of  opinion  that  fuch  a deed 
to  lead  the  ufes  of  a fine  muft  be  proved,  and  therefore  it 
feems,  as  if  the  cafe  in  Salk.  likewife  were  not  latv. 

If  the  deed  be  thirty  years  old  it  may  be  given  in  evidence 
without  any  proof  of  the  execution  of  it:  however,  there 
ought  to  be  fome  account  given  of  the  deed,  where  found,  ^ . ‘ 

And  if  there  be  any  blemifh  in  the  deed  by  razure  or  interline- 
ation,  the  deed  ought  to  be  proved,  though  it  were  above  thirty 
years  old,  by  the  witnefles  if  living,  and  if  they  be  deaJ,  by  ^ 
proving  the  hand  of  the  witnefles,  or  at  leaft  one  of  them,  and  C/ 

alfo  the  hand  of  the  party,  in  order  to  encounter  the  prefump-/^ 


i /•- 
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tion  arifing  from  the  blemiflies  in  the  deed  ; 
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and  this  ought^.^/^^^^ 

more  efpecially  to  be  done,  if  the  deed  import  a fraud  ; as  Cheule  ani 
where  a man  conveys  a reverfion  to  one,  and  after  conveys  it 
to  another,  and  the  fecond  purchafer  proves  his  title  ; be- 
caufe  in  fuch  cafe  the  prefumption  arifing  from  the  antiquity 
of  the  deed  is  deftroyed  by  an  oppofite  prefumption  ; for  no 
man  (hall  be  fuppofed  guilty  of  fo  manifefl  a fraud. 

It  has  been  faid,  that  a deed  of  bargain  and  fale  inrolled 
may  be  given  in  evidence,  without  proving  the  execution  of 
it,  becaufe  the  deed  by  law  does  need  inrolment,  and  therefore  Saik.  a8o. 
the  inrolment  {ball  be  evide..ce  of  the  lawful  execution  : but 
that  where  a deed  needs  no  inrolment,  there,  though  fuch 
deed  be  inrolled,  the  execution  of  it  muft  be  proved  ; be-  4 /y% 
caufe  fince  the  officer  is  not  intrufted  by  the  law  to  inrol  fuch 
deed,  the  inrolment  will  be  no  evidence  of  the  execution,  and  ^ 

the  cafes  in  the  margin  are  cited  in  fupport  of  this  dosftrine.  ' ^ c. 

However,  the  law  may  well  be  doubted,  notwith*flanding  that 

deeds  of  bargain  and  fale  inrolled  have  frequently  in  trials  at  - \ 

been  given  in  evidence  without  being  proved.  I*'  / ^ 

S3  fupport '' 
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fupport  of  which  praSice,  the  cafe  of  Smarile  and  IViUlams 
in  Salk,  is  much  relied  on  ; but  that  cafe  is  wrong  reported, 
for  it  appears  by  3 Lev.  387.  that  the  a c k n 0 w) ed ge m e n t wa s 
by  the  bargainor,  and  fo  it  is  ftated  in  Salk.  MS,  befides,  it 
appears  from  both  the  books  that  it  was  only  a term  that 
pafied,  and  confequently  it  was  no  iiiroliiient  within  the  fta- 
tute. 

Sty  r If  divers  perfons  feal  a deed,  and  one  of  them  acknowledge 

it,  it  rnay  be  inrolled,  and  may  ever  after  be  given  in  evidence 
4 a deed  iiifoUed  ; but  it  would  be  of  very  mifchievouscon- 

fequence  to  fay  therefore  that  a deed  inrolled  upon  the  ac- 
knowledgement of  a bare  truftce,  might  be  given  in  evidence 
againft  the  real  owner  of  the  land  wi  thout  proving  it  executed 
by  him.  However,  that  has  been  the  general  opinion,  and  it 
feems  fortified  in  foinp  dpgreehy  jo  c.  18-  before  taken 
notice  of. 

On  the  other  hand  it  feems  as  abfurd  to  fay  that  a releafe, 
which  has  been  inrolled  upon  the  acknowledgement  of  the  re- 
leafor,  (hould  not  be  admitted  in  evidence  againft  him  without 
bring  proved  to  be  executed,  becaufe  fuch  rcleafe  does  not 
need  inrolment;  and,  in  fail,  fuch  deeds  have  often  been  ad- 
mitted j and  that  was  the  cafe  of  $?narifs  and  U-'iHiams  : the 
deed  did  not  need  inrolmcnr,  yet  being  inrolled  on  the  ac^ 
knowledgement  gf  the  bargainor,  it  was  read  againft  him 
without  being  proved. 

A deed  may  be  given  in  evidence  on  a rule  of  court  by  coo'- 
fent,  without  being  proved;  for  the  confent  of  parties  is  coht 
clufive  evidence,  as  the  jury  are  only  to  try  fuch  fiifls  where- 
in the  parties  differ. 

7'hoggh  a deed  of  feoffment  be  proved  to  be  duly  executed, 
yet  th4t  is  not  fufKcientto  convey  a right,  unlefs  livery  of  fei- 
fii]  be  likewife  prgved.  However,  where  the  deed  is  proved, 
and  polieflion  has  always  gone  with  the  deed,  there  livery  ftiaft 
b*e  prefumed:  but  if  poffellion  have  not  gone  along  with  the 
deed,  the  livery  muft  he  proved  ; for  fince  liyery  is  to  give 
pofl'eifionon  thedeed,  where  there  is  no  pofl'effion,thc  prefump- 
tion  is  that  there  was  no  livery,  and  confequently  livery  muft  be 
proved  to  encounter  that  prefumption.  If  the  jury  find  a deed 
of  feoffment,  and  that  poflelBon  has  gone  along  with  the  deed, 
yet,  unlefs  they  exp refsly  find  a. livery,  the  court  cannot  ad- 
judge it  a good  conveyance  ^ for  they  ate  gnly  judges  of  what 
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is  law  and  have  nolhing  to  do  with  any  probability  of  fafl: ; 
therefore  they  cannot  conclude  that  there  was  a lawful  con- 
veyance, unlefs  the  jury  find  a delivery  of  the  fee. 

If  the  ifiue  be  fsoffavk  vel  non^  and  a deed  of  feoffment  and  Hob.  72, 
livery  be  proved,  it  cannot  be  given  in  evidence  that  it  was 
made  by  covin  to  defraud  creditors  ^ for  it  is  a feoffinent  tiel 
quely  and  the  covin  ought  to  have  been  fpecially  pleaded  ; aliier 
if  the  ifTue  be  feifed  or  not  (eifed  : for  he  remains  felfed  as 
to  creditors  notwithftaiiding  the  feofFment. 

This  leads  ms  to  take  notice  of  the  feveral  at^s  of  parlia- 
ment that  have  been  made  to  prevent  fraudulent  conveyances 
and  the  determinations  thereupon;  that  it  may  be  feen  by 
what  evidence  a conveyance  may  be  defeated  after  the  execu- 
tion of  it  has  been  proved. 

By  13  cap,  5.  for  the  avoiding  and  abolifhing  of  any 
feigned  covenous  and  fraudulent  feoffments,  gifts,  grants, 
alienations,  conveyances,  bonds,  fuits,  judgments,  and  execu- 
tions, as  well  of  lands  and  tenements  as  of  goods  and  chattels, 
contrived  to  delay,  hinder  or  defraud  creditors  and  others  of 
their  juff  and  lawful  a^iions,  fuits,  debts,  accounts,  damages, 
penalties,  forfeitures,  hcriots,  mortuaries,  and  reliefs  ; it  is 
enabled,  that  all  and  every  feofFment,  gift,  grant,  alienation, 
bargain,  and  conveyance  of  lands  and  tenements,  heredita- 
ments, goods  and  chattels,  by  writing  or  otherwife,  and  all 
and  every  bond,  fuit,  judgment,  and  execution,  had  or  mads 
for  any  intent  or  purpofe  before  declared,  fhall  be  taken  (only 
as  againff  them  whofe  adlion,  by  /uch  covenous  pra£lico 
is  difturbed,  delayed  or  defrauded)  to  be  void  ; any  pretence, 
colour,  feigned  condition,  expreffing  of  ufe  or  other  matter, 
or  thing  to  the  contrary  notwithffanding  ; provided  it  fhall  not 
extend  to  any  eftate,  or  intereft  in  lands  or  tenements,  goods, 
or  chattels,  had,  made,  conveyed,  or  affured  upon  good  con- 
fideration  and  bona  fide  to  any  perfon  not  having  at  the  time  of 
fuch  conveyapee  or  afi'urance,  notice  of  fiich  covin,  fraud,  or 
collufion. 

It  feems  fettled  that  no  conveyance  fhall  be  deemed  fraudii-  waller aW  Bur- 
lent  within  the  ftatute,  unlefs  it  can  be  proved  that  the  perfon  rows  in  Canc. 
was  indebted  at  the  time,  or  very  near,  fo  that  they  may  be  iBrfjoi«*!fi743, 
conne^led  together,  though  there  have  been  determinations 
to  the  contrary  both  by  Sir  fi,  fiehyll  and  Ferteficuet  M.  of  R, 
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bcing|indcbtcd  to  B.  in  400/.  and  to  C.  111200/.  C.  brings 
debt,  and  hanging  the  makes  a fecret  conveyance  of 

all  his  goods  and  chattels  to  B.  In  fatisfaflion  of  bis  debt,  but 
continues  in  pofTellioi),  and  fe]ls  Tome,  and  fets  his  mark  on 
ocher  fliecp  j and  it  was  holden  to  be  fraudulent  within  th’S 
act.  I.  Becaufe  the  gift  is  general.  2.  The  donor  continued 
in  pofleffion,  and  ufed  them  as  his  own,  3.  It  was  made  pen- 
ding the  writ,  and  it  is  not  within  the  provifo;  for  though  it 
is  made  on  a good  cqnfideratioij^  yet  it  is  not  But 

yet  the  donor  continuing  in  poiTcffion,  is  not  in  all  cafes  a 
mark  of  fraud  j as  where  a dmwe  lends  Iws  donor  money  to 
buy  goods,  and  at  the  fame  time  takes  a bill  of  Tale  of  them 
for  fecuring  the  money. 

If  A,  make  a bill  of  fale  to  B.  a creditor,  and  afterward  to 
C.  another  creditor,  a’n‘d  deliver  poireilion  at  the  tinpe  to  nei- 
ther, and  afterward  C.  get  pofleffion,  and  B.  tak?  them  from 
him,  C,  cannot  maintain  trefpafs,  becaufe  though  the  flrll  and 
fecond  bill  of  fale  are  both  fiaudulent  againft  creditors,  yet 
they  both  bind  A.  and  jS.’s  is  the  elder  title.  S.  P.  in  Cowell 
V-  and  others,  cor,  ^aZ/rr  Spr.  1783,  where  the 

aiSUon  brought  by  C,  was  trover,  and  he  held  it  would  not  lie, 

No  perfon  can  take  advantage  of  this  flatute  but  the  credi- 
tors therpfelves,  and  therefore,  where  A.  m^de  a fra.udiilent 
gift  of  his  goods  to  B.  and  then  died,  B.  brought  an  adlion 
againft  A.^^  adminiftrator  for  the  goods,  and  the  court  held 
he  could  not  plead  the  ftatute,  or  maintain  the  pofleffion  of  thg 
goods,  even  to  fatisfy  creditors  j but  the  creditors  may  charge 
the  vendee  as  executor  de  fin  tort. 

Judgment  againft  T.  K.  who  died,  and  fiire facias  againft  the 
tenants,  the  ffierift'  returned  B.  a tertenant,  who  camq  Iq 
and  pleaded^  that  T.  K.  enfeoffed  him  long  before  the  judg- 
ment, abfqtte  hqc  that  he  was  feifed  at  the  time  of  the  judg- 
ment, or  at  ar.y  time  after,  whereupon  ifliie,  and  the  jury  find 
the  feoffment,  but  further  add,  that  it  was  by  covin  to  defraud 
the  piaintift'  and  other  creditors,  and  judgment  for  the  plain- 
tiff'; (or  T.  K.  remained  itill  fcHed  4s  to  ihp  creditors  not- 
withftanding  the  feoffment ; but  if  the  ifl’ue  had  been  taken 
dircdtly,  enfeoffed  or  not  enfeoffed,  it  had  been  found  againft 
the  plaintiff  ; for  it  is  a feoffment  iiel  quel, 

A fettlement  being  voluntary  is  only  an  evidence  of  fraud, 
yet  it  has  always  been  reckoned  fulficienr  in  refpeit  to  credi- 
tors ; but  where  a father  and  Ton  join  in  making  a fettlement, 
though  after  marriage,  yetitfliall  be  taken  to  be  a bargain,  and 
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therefor^  will  of  itfelf  make  a ccnlideratlon,  but  that  muft 
be  where  neither  could  make  fuch  fettlement  alone. 

So  a fettlertient  after  marriage,  the  portion  being  paid  at 
the  fame  time,  is  good  again  ft  creditors.  So  it  has  been 
bolden,  that  afettlcnient  after  marriage,  recited  to  be  in  con- 
itderation  of  a portion  fecured,  where  in  fa<Si  fuch  portion  has 
been  fecured,  fhall  be  prefumed  to  be  in  purfuance  of  an  agree- 
ment previous  to  the  marriage,  though  no  proof  of  it,  and  fo 
will  be  good  againft  creditors. 

R.  furrenders  a copyhold  to  his  fon  j afterwards  on  a treaty 
of  marriage  for  his  Ion,  he  tells  the  wife’s  friends  this  copy- 
hold  was  fettled,  in  confideration  of  which  and  fome  leafehold 
lands  the  marriage  was  bad,  and  two  thoufand  pounds  paid  as 
a portion  j and  upon  this  thefurrender  was  holden  not  to  be 
voluntary  or  fraudulent  as  againft  creditors. 

The  wife joi nfcd  with  the  hufband  i n letting  in  an  incumbrance 
upon  her  jointure,  and  barring  the  intail,  and  then  the  ufes  were 
limited  to  the  hufband  for  life,  remainder  to  the  wife  for  life, 
remainder  to  the  fons  in  tail,  remainder  to  the  daughters  in 
tail  who  were  not  in  the  former  fettlement  j and  it  was  holden 
that  the  daughters  were  not  purchafers,  foastofhutout  a judg- 
ment creditor,  though  the  wife’s  parting  with  her  jointure  had 
been  a good  con ftde ration  to  them  if  it  had  been  fo  exprefted. 

jI.  brought  an  action  againft  for  lying  with  his  wife  j M. 
before  judgment  made  a conveyance  of  his  land  in  truft  for 
payment  of  debts  mentioned  in  a fchedule,  A.  recovered 
5000/.  and  brought  a bill  to  be  relieved  againft  the  deed  as 
fraudulent,  bpt  it  was  holden  not  to  be  fo,  either  in  law  or 
equity  ; for  this  being  a debt  founded  /n  malitta,  it  was  ebn- 
feientious  to  prefer  his  real  ere di to r;s  before  it. 

Where  the  heir  made  a fraudulent  conveyance  to  defraud 
his  father’s  creditors,  it  was  holden  that  the  creditor  might 
take  advantage  of  this  ftatute  upon  the  ilTue  riens  per  difeent* 
However  fince  the  3 lA  4 W,  iA  M.  c,  14.  this  point  cannot 
come  in  queftion, 

The  next  ftatute  to  be  taken  notice  of  is  27  El.  c*  4.  which 
enai^s  that  every  conveyance,  fsfe.  of,  in,  or  out  of  any  lands, 
(jc.  had  or  madefor  the  intent  orpurpofe  to  defraud  anddeceivc' 
fuch  perfons  as  fliall  purchafe  in  fee,  for  life  or  years,  the  fame 
4nds,  fhall  deemed  opiy  as  againft  that  perfon,  and 
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tliofe  claiming  under  him,  to  be  void.  Provided,  it  fliall  not 
extend  to  impeach  any  conveyance,  for  good  confideration,  and 
i>o»a fide.  Ami  it  any  perJon  fliall  make  any  conveyance  with 
a claufe  of  revocation,  am)  after  fuch  conveyance  fhall  bargain, 
fell,  convey,  or  charge  the  fame  land  for  money  or  other  good 
confideration  paid  or  given,  (the  firft  conveyance,  1st.  not 
by  him  revoked  according  to  the  power  referved)  the  fornsr 
conveyance,  as  again  ft  the  faid  bargainees,  vendees,  fsrV, 
fhall  be  deemed  void;  provided  that  no  lawful  mortgage  made 
bona fiJcy  and  without  fraud,  upon  good  confideration,  (hall  bs 
impeached  by  this  zik. 

Upon  this  ftatute  it  hath  been  holdcn,  that  if  a man  having 
a future  power  of  revocation  fell  the  land  before  the  power 
commences,  yet  it  is  within  the  a«^.  So  if  the  power  ot  revo- 
cation be  referved  to  be  with  the  confent  of  A.  who  is  one 
within  his  pow'er. 

No  purebafer  Iball  avoid  a precedent  conveyance  for  fraud 
or  covin,  but  he  who  is  a purchafer  for  money  or  other  valu- 
able confideration. 

Tenant  in  tail  articled  to  fettle  his  land  in  ftriiS  fettlement; 
his  wile  dying,  and  he  having  only  daughters  levied  a fine,  and 
declared  the  ufes  to  bimfelf  for  life,  with  power  to  make  a 
jointure,  remainder  to  his  firft  and  other  fons  in  tail;  after- 
wards he  married  and  executed  the  power  as  to  the  jointure; 
but  fhewing  the  deed  made  no  fet dement  on  the  ilTue,  had  a 
fon,  and  died  ; the  daughters  brought  a bill  to  have  the  arti- 
cles carried  into  execution,  and  it  was  fo  decreed  ; for  the  fon 
cannot  be  confidered  as  a purchafer,  there  being  no  particular 
contracl  to  make  him  fo. 

Whatever  conveyance  is  fraudulent  againft  creditors,  by  13 
EUz.  will  be  fo  againft  fubfequent  purchafers ; for  the  27 
Eli%.  has  always  received  the  moft  liberal  conftru^ion. 

The  fubfequent  purchafer  having  notice  of  fuch  convey- 
ance is  of  no  confequence,  for  the  ftatute  exprefsly  avoids 
fuch  conveyance. 

A deed,  though  it  be  fraudulent  In  its  creation,  yet  by 
matter  ex  poJifiaSio  may  become  good  ; as  if  one  make  a frau- 
dulent feoftment,  and  the  feoftec  make  a feoffment  to  another 
for  valuable  confideration,  and  afterward  the  feoffor  for  valu- 
able confideration  make  a fecond  feoffment. 
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If  the  brother  have  in  his  hands  any  of  his  fifter’s  money,  prownWJonc# 
jmd  refufe  to  pay  it  to  her  hufband,  unlefs  he  will  make  afettlc- 
ment  upon  her,  fuch  fettlement  wHI  not  be  fraudulent. 

A mother,  on  her  cldeft  fon’s  marriage,  gave  up  an  annuity  Hammon  v. 
ifliiingoutof  the  whole  eftate  for  an  annuity  of  the  like  amount 
ifluing  out  of  part  of  the  eflate  only ; but  which  was  clearly 
fufficient  to  pay  the  annuity  : this  is  a fufficient  confideration 
to  prevent  the  limitations  in  the  eldcft  fon’s  marriage  fettle- 
men  t to  his  brothers,  in  default  of  iirue  of  himfelf,  being  frau- 
dulent againft  a fubfequent  purchafer. 

If  the  father  make  a fraudulent  leafe  of  his  land,  in  order  6Co.  ?z.  b. 
to  deceive  the  purchafer,  and  die  before  he  makes  any  convey- 
ance, and  afterwards  his  Ton  convey  to  S.  for  valqable  coa- 
llderation, y.  S.  Ihall  avoid  the  leafe. 

Upon  not  guilty  in  trefpafs  the  defendant  gave  in  evidence  Hatton  and 
articles  by  which  Sir  Robert  Hatton  (under  whom  the  plaintilF 
claimed  as  heir)  fold  to  him  three  hundred  of  the  bell  trees  in 
fuch  a wood,  to  be  taken  between  fuch  a time  and  fuch  a time, 
and  that  he  within  the  time  took  the  trees  ; upon  which  the 
plain ti ft'  proved  that  Sir  Robert  was  only  tenant  in  tail  ^ but 
this  being  a voluntary  fettlement  of  Sir  Robertas  own,  yoner 
chief  juftice  held  clearly  that  this  fale,  being  proved  to  be  for 
a valuable  conUderatlon,  bound  the  heir  as  a cafe  within  this 
a£I;  befides  the  fettlement  was  with  a power  of  revocation, 
and  the  plaintift'  was  nonluited. 

The  next  ftatute  is  3 esf  4 tF,  Jff  M.e.  14.  and  thatenaiHrs, 
that  all  wills,  difpoiittons  and  appointments  of  any  lands,  tSc. 

{hall  be  deemed,  as  againfl  any  creditor  of  the  devifor,  to  be 
fraudulent  and  of  none  efFe^ : with  a provifo  that  any  devife  or 
difpofttion  for  the  raifing  or  payment  of  any  juft  debt  or  any 
portion  for  any  child,  other  than  the  heir  at  law,  in  purfuance 
of  any  marriage  contraif,  or  agreement  in  writing  bona  fide 
made  before  marriage,  Ihall  be  in  full  force- 

A tenant  for  life,  remainder  to  his  firft  and  other  Tons  in  Kvnafton  w 
tail,  remainder  to  his  own  right  heirs  for  ever,  entered  Into  a »»  Cane-, 

1741. 

bond  and  died,  his  fon  entered,  devifed  away  the  eftate, and  died 
without  iffue.  This  devife  of  the  reverfion  was  holden  to  be 
within  this  aft,  for  the  heir  is  debtor  being  bound  in  the  bond. 

If  land  be  devifed  to  the  heir  for  payment  of  debts,  he  ought  Str.  127^. 
not  to  plead  riem  per  difeentf  for  notwitbftanding  the  devife 
be  is  in  by  defeent. 
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By  1 Jac.  c.  15./  5.  it  is  enabled,  that  if  any  perfon,  wiio 
(hall  afterwards  became  a bankrupt,  iliall  convey  or  caufe  to 
‘ be  conveyed  to  any  of  his  children,  or  other  perfon,  any  lands 

or  chattels,  or  transfer  his  debts  into  others  mens  names  ex- 
cept upon  marriage  of  any  of  hiS  children,  (both  the  parties 
married  being  of  the  years  of  confent)  or  fome  valuable  con- 
fideration,  the  commiffioners  may  convey  or  difpofe  thereof 
the  fame  as  if  the  bankrupt  had  been  aftually  feifed  or  pofielTcd, 
and  fuch  fale  or  difpofition  of  the  commlfiioners  (hall  be  good 
agalnft  the  bankrupt,  and  fuch  children  and  perfons,  and  all 
other  claiming  under  them. 

The  2r  yac.  i.c.  ig.y^  ir.  recites,  that  many  perfons  be- 
fore they  become  bankrupts  convey  their^oods  upon  good  con- 
fideration,  yet  ftill  keep  the  fame,  and  arc  reputed  owners  there- 
of, anddifpofeof  the  fameas  their  own;  and  therefore  enacts, 
that  if  any  perfon  (ball  become  bankrupt,  and  at  fuch  time 
(hall,  by  the  confent  and  permiffion  of  the  true  owner,  have 
in  their  poHeinon,  urder  and  difpolition,  any  goods  or  chattels, 
whereof  they  fhall  be  reputed  owners,  the  commiffioners  may 
difpofe  of  them  for  the  benefit  of  the  creditors. 

Ryal  snJRow-  Upoii  this  clauft  it  hasbeen  holden,  that  polleffion  of  lands 
^ reproof  of  title^s  pojTeffion  of^ods  is,  a mortgagor 

continuing  in  pofieffion  is  not  within  this  claufe  if  he  deliver 
tip  the  title  deeds  : but  a mortgage  of  goods,  where  poffef- 
fion  does  not  go  along  with  the  fale,  is  within  it,  unlefs  it  be 
a chofe  in  affion,  and  there,  as  pofieffion  cannot  be  delivered, 
delivery  of  the  muniments  and  means  of  reducing  it  into  pof- 
fcllion  is  fufficient : for  the  delivery  of  the  muniments  is  in 
law  a delivery  of  the  thing  itfelf ; as  a delivery  of  the  key  of  a 
xvarehoufe  is  a delivery  of  the  goods  in  k;  but  things  fixed  to 
the  freeholdj  till  feparated,  are  part  of  the  freehold,  and  there- 
fore of  them  a mortgage  will  be  good  without  a delivery. 

Note ; there  may  be  a delivery  from  one  parcener  to  ano- 
ther, or  of  things  in  parcenary  to  a third  perfon. 
r-lartop  tend  Goods  left  in  the  bankrupt’s  pofieffion  for  fafe  cuftody  only 

Tl'Tw.  318.  f^ctn  not  to  be  within  this  claufe. — So  goods  left  with  the 
bankrupt  to  fell  : for  one  who  deals  by  commiffion,  can  gain 
no  credit  by  his  vifiblc  flock. 

By  the  ftatute  of  frauds,  all  devifes  of  land  muft  be  in  writ- 
ting,  and  figned  by  the  party  devjfing  the  fame,  or  by  fome  other 
2 perfuq 
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Reliithe  to  trials  at  Nifi  Prlus* 

pel  Ton  in  his  prefence,  or  by  his  exprefs  direflions,  and  attefl:-* 
ed  and  fubreribed  in  the  prefence  of  the  devifor  by  three  oi^ 
more  credible  witnefres. 

If  a will  be  attelled  by  two  witneffes,  and  afterwards  the 
teftator  make  a codicil,  which  he  declares  to  be  part  of  his 
will,  and  that  is  likewife  attefted  by  two  witnefl'es,  yet  it  will 
not  will  be  a good  will  within  the  llatute.  Jlut  if  a man  publifh 
his  will  in  the  prefence  of  two  witneffes,  who  fign  it  in  his  pre-' 
fence,  and  a month  after  he  fend  for  a third  witnefs,  and  pub- 
liOi  it  in  his  prefence,  this  wilt  be  good. 

Lord  Chief  Jufticc  //a/rappears  to  havebeen  once  of  opinion, 
that  it  was  nece0ary  that  the  teftator  fiiould  fign  the  will  in  the 
prefence  of  the  witnefles;  but  itfeems  to  have  been  fince  fettled 
to  be  fufKcient  for  him  to  own  it  before  them  to  be  his  hand. 

The  ftatute  requires  three  witneffes  to  one  fingle  acl  of  exe- 
cution, and  not  three  fcveral  executions  before  a fjngle  witnefs 
to  each  only.  Xherefore  if  a man  acknowledge  his  feal  and 
hand- writing  before  three  feveral  witmlfcs,  this  will  be  a good 
execution  within  the  ftatute,  becaufs  the  acknowledgement  to 
all  amounts  to  but  one  execution  ; but  if  he  actually  fign  and 
feal  the  will  every  time  before  each  witnefs  feparatdy,  fo  as 
to  make  each  a diftiniit  execution,  that  will  not  be  good. 

'I'he  ftatute  requires  attefting  in  the  teftator’s  prefence,  to 
prevent  obtruding  another  will  in  the  place  of  the  true  one. 
Hut  it  is  enough  if  the  teftator  might  fee,  it  is  not  nccefl'ary 
he  fhould  a<5lually  fee  them  fign;  therefore  where  the  teftator 
bad  defired  the  witnefles  to  go  into  another  room  feven  yards 
diftance  to  atieft  it,  in  which  there  was  a window  broken, 
through  which  the  teftator  might  fee  them,  it  was  holden 
good.  So  if  the  teftator  being  lick  fhould  be  In  bed,  and  the 
curtain  drawn. 

Note  ; figning  need  not  be  by  fetting  the  name  to  the  bot- 
tom, it  is  enough  if  the  will  be  of  the  teftator’s  hand- 
writing and  begin  with  1 J.  S,  Cffc.  and  it  has  been  faid,  that 
fealing  is  figning,  and  was  fo  determined  in  the  cafe  of  tVang-~ 
ford  AtiA  Wangford,  by  Lord  Raymond  at  Guild  hall.  But  this 
may  well  be  doubted,  becaufe  the  meaning  of  the  ftatute  In  re- 
quiring it  to  be  figned  by  the  teftator  was  for  a further  fecurity 
agaitiftimpoficion,  which  can  be  only  by  his  putting  his  name  or 
mark } and  of  this  opinion  was  the  court  of  exchequer  in  a 
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late  cdufe*  grounding  themfelves  upon  the  ojiiflion  of  Mfi 
y.  Levinz^  in  Lemain  and  Stanly.^  and  in  the  cafe  there  cited 
by  him  out  of  1 R.  A,  245.  25.  And  if  a man  make  a will  on 
three  pieces  of  paper,  and  there  be  witnefles  to  the  laft  paper^ 
and  none  of  them  ever  faw  the  firft,  this  is  not  a good  will. 

However  where  a will  conlifted  of  two  Hteets,  and  the  con- 
ne£fion  went  on  regularly  from  one  Iheet  to  the  other,  and  in 
the  firft  fheetthe  teftator  gave  lands  to  truftees  after  mentioned 
upon  trufts  there  fpecified,  and  in  the  laft  fheet  appointed  per- 
fons  to  be  truftees;  though  the  teftator  never  executed  the  firft 
fheet,  and  the  witne.ft'es  never  faw  it;  it  was  holden  by  all  the 
judges  of  England^  that  if  the  firft  flieet  were  in  the  room  atthe 
time  of  the  execution  of  the  fecond,  that  was  fufficient for  it 
is  not  neceftary  that  the  witnefl'es  ftiould  fee  or  know  how 
many  fheets  the  will  confifted  of,  or  whether  it  is  a will  ot 
not:  and  it  is  clear  that  a will,  properly  attefted}  may  by  re- 
ference bring  in  another  inftrument  as  part  of  it. 

'Fhough  the  ftatute  require  the  atteftation  of  the  witnefles 
to  be  in  the  prefence  of  the  teftator,  yet  it  need  not  appear 
upon  the  face  of  the  will  to  have  been  fo  done,  but  it  is  mat- 
ter of  evidence  to  be  left  to  a jury. 

Though  the  common  way  is  to  call  but  one  witnefs  to  prove 
Wowfing”^^  where  there  is  no  objection  made  by 

the  heir;  for  he  is  inritled  to  have  them  all  examined,  but  then 
he  muft  produce  them,  for  the  devifec  need  produce  only  one, 
if  that  one  prove  all  the  requifites;  and  though  they  fliould 
all  fwear  that  the  will  was  not  duly  executed,  yet  the  devifee 
would  be  permitted  to  go  into  circumftances  to  prove  the  due 
execution;  as  was  the  cafe  of  Aujiin  and  lEilles,  cited  by  Lord 
Mardwhke chancellor,  in B!acket  and IViddringtony  iiG. 
in  which,  notwithftanding  the  three  witneftes  all  fwore  to  its 
not  being  duly  executed,  the  devifee  obtained  a verdiif.  In 
Pike  and  Bradbury  before  Lord  Raymond,  upon  an  ifi'ue  of  de- 
^ Vifavit  vel  the  witneftes  denying  theit  hands,  the  devifee 
/ have  avoided  calling  them^  but  his  lordfhip  obliged  him 

' to  call  them,  whereupon,  the  firft  and  fecond  denying  their 
/‘  •*?^v^'‘'^hands,  it  wasobjecled  he  fliould  gonofarther ; foritwas  argued, 
<-'v^''^hat  though,  if  you  call  one  witnefs,  who  proves  againft  you, 
J^;U  •*  another,  yet  if  he  prove  againft  you  too,  you  can 

^ , go  no  farther;  but  the  chief  jufticc  admitted  him  to  call  other 

-7-  . . witneftes  to  prove  the  will,  and  he  obtained  a verditH:. 
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Relative  to  trials  at  Nifi  Prius. 

Where  the  atteftation  was  only  “ fignecl,  fealed,  puhllfticd 

and  declared  in  the  prefence  of  uSj”  the  witnefles  being 
dead,  and  their  hands  proved,  the  court  held  it  to  be  evidence 
to  be  left  to  a jury  of  a compliance  with  all  circumftances. 

It  was  laid  down  by  Lee,  Ch.  Juft,  in  delivering  the  opinion 
of  the  court  of  K.  B.  in  the  cafe  of  ^njiy^  and  t)owfing,  that  a 
devifee  of  any  part  of  the  eftate,  or  a legatee  where  the  le- 
gacy is  charged  upon  land,  will  not  be  a good  witnefs,  nor 
would  a releafe  make  him  foj  as  that  would  not  alter  his  cre- 
dibility at  the  time  of  attefting.  However  it  has  been  faid, 
that  the  judgment  of  the  court  was  in  that  cafe  founded  upon 
the  particular  circuniftances  of  the  cafe,  and  not  on  any  gene- 
ral doftrine,  as  there  was  nor,  nor  could  be  any  payment  or 
tender  made  of  the  annuity  given  by  the  will  in  that  cafe  to 
the  witnefs’s  wife;  aiid  the  general  do£l fine  laid  down  by 
Lord  Chief  Juftice'Lf^  has  been  fince  denied  by  the  court  of 
K,  B.  in  the  cafe  of  Wyndham  and  Ghetzvyrtd^  M'tc,  31  G.  2, 

To  prevent  however  the  inconvenieneds  which  would  have 
arifen  from  the  above  opinion  given  in  Anfty  and  Dcivjingy  in 
cafe  it  had  been  followed,  as  there  are  few  wills  in  which  the 
witneflH  have  not  had  legacies  or  debts  charged  upon  land, 
the  25  G.  2.  enadls,  i.  T hat  any  beneficial  devife,  legacy, 
eftate,  intereft,  gift  or  appointment,  made  to  any  perfon  being 
e witnefs,  after  24th  yune  1752,  to  any  will  or  codicil,  fliaU 
be  void,  and  fuch  perfon  be  admitted  as  a witnefs. 

2.  That  any  creditor  atteliing  any  will  or  codicil,  made  cr 
to  be  made,  by  which  his  debt  is  charged  upon  land,  fliall  be 
admitted  as  a witnefs  to  the  execution  of  fuch  will  or  codicil, 
iiotwithftanding  fuch  charge. 

3.  That  any  perfon  who  had  attefted  any  will  or  codicil 
then  made,  to  whom  any  legacy  or  bequeft  was  given,  having 
been  paid  or  releafed,  or  upon  tender  made  having  refufed  to 
accept  fuch  legacy  or  bequeft,  fliall  be  admitted  as  a witnefs 
to  the  execution  of  fuch  will  or  codicil. 

4.  That  any  legatee,  having  attefted  a will  or  codicil  them 
made,  who  fliall  have  died  in  the  life-time  of  the  leftaror,  or 
before  he  fttall  have  received  or  releafed  hjs  legacy,  fjyall  be 
deemed  a legal  witnefs  to  fuch  will  or  codicil,  ' 

After  which  there  is  a provifo,  that  the  credit  of  every  fuch 
witnefs  in  any  of  the  cafes  before  mentioned,  fbaid  be  fubjedl  to 
the  confideration  of  the  court  and  jury  before  w^hom  he  {ball  be 
examined,  or  of  the  court  of  equity  in  which  his  tefti mony 
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ihdll  be  made  ufe  of,  in  like  manner  as  the  credit  ofwitnelTeS 
in  all  other  cafes  ought  to  be  confidered  of  and  determined. 

Though  the  devifee  had  proved  the  will  duly  executed  ac^ 
cording  totheflatute;  yet  if  the  heir  at  law  can  prove  any 
fraud  in  obtaining  it,  the  jury  ought  to  find  againft  the  will; 
for  fraud  is  in  this  cafe  examinable  at  law,  and  not  in  equity. 

Bytheftatuteof  frauds,  a will  executed  as  before  mentioned^ 
ihall  continue  in  force  until  the  fame  be  burnt,  cancelled, torn, 
or  obliterated  by  the  teftator,  or  in  his  prefence,  and  by  his 
dircdlions  and  confent,  or  unlefs  the  fame  be  altered  by  fome 
other  willor  codicil  in  writing,  or  other  writing  of  thedeviforj 
figr.ed  in  the  prefence  of  three  or  more  witnefTes  detlaring  the 
fame;  * 

If  a man  devife  his  land  to  A.  and  then  make  a fecondwill, 
and  devife  it  to  B.  and  upon  that  cancel  the  hril:  will  by  tear- 
ing ofF  the  fealj  if  the  fecond  will  be  not  good  as  a will  to 
pafs  the  land  to  B,  (the  witnefl’es  not  having  figned  it  in  his 
prefence)  it  will  be  no  revocattonj  neither  will  the  tearing  oiF 
the  feat,  becaufe  no  felf-fubfifting  independent  aclj  but  done 
from  an  opinion  that  the  fecond  revoked  it, 

A,  devifedtoi?.  and  afterwards  made  another  will,  and  there- 
by devifed  to  C.  and  exprefsly  revoked  all  former  wills.  At  the 
teflator’s  death,  both  wills  were  found  ariiongft  his  papers  j the 
firfi  uncancelled,  but  the  feal  and  name  torn  off  from  the  laft. 
The  firft  is  a good  will : for  one  will  cannot  be  a revocation 
of  another,  till  it  becomes  a perfei^  will,  which  is  not  till  the 
teftator’s  death,  and  at  that  time  the  laft  will  did  not  exift. 

And  note  j there  arc  many  other  ways  of  revoking  a will 
than  what  are  mentioned  in  the  ftatute  } as  by  levying  a fine 
of  the  land  devifed;  fo  if  the  devifor  marry  and  make  a fettle- 
ment  on  the  ifi'ue,  referving  the  fee  in  himfelf,  though  he  af- 
terward die  without  ifi'ue,  \Ac. 

But  where  tenant  in  tail  by  bargain  and  fate  conveyed  to 
y.  8,  in  fee  in  order  to  make  him  tenant  to  the  pradpe  in  a 
common  recovery,  the  ufe  of  which  was  declared  to  him  in 
fee,  and  8th  June  {Trimty  term  beginning  the  ^th)  made  his 
will,  and  afterward  a writ  of  entry  was  fued  out  returnable  in 
^uindTr.  { 1 7th  June)  and  the  recovery  fuffered;  it  was  h olden 
that  the  land  palled  by  the  will}  and  the  reafon  feems  to  have 
been  that  the  deed  and  recovery  make  only  one  conveyance, 
of  which  the  deed  is  the  moft  fubltandal  part,  and  therefore 
to  it  every  fubfequent  part  muft  refer.  But  a Icafc  and  re- 
leafe  aod  recovery  fuftered  after  the  willjis  a revocation. 
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We  muft  next  confnJer  where  razures  and  interlineations, 
and  where  breaking  oft*  the  leal  avoids  a deed. 

Formerly,  if  there  were  any  razure  or  interlineation,  the  loCo.  92, 
judges  determined  upon  the  prefer t or  view  of  the  deed,  whe- 
ther the  deed  were  good  or  not : But  when  conveyances  grew 
fo  voluminous,  fuch  vaft  room  was  left  for  the  mifprifion  of 
the  clerk,  that  the  courts  thought  it  ncceftary  not  todlfcharge 
a deed  razed  or  interlined  as  void,  upon  demurrer,  but  re- 
ferred it  to  the  jury,  whether  the  deed  thus  razed  or  interlined 
were  the  individual  contra£l  delivered  by  the  party. 

If  a deed  be  altered  by  a ftrangcr  in  a point  not  material,  this  i , 
does  not  avoid  the  deed,  but  other  wife,  if  it  be  altered  by  a 
ftranger  in  a point  material  j for  the  witneftes  cannot  prove  it 
to  be  thea£t  of  the  party  where  there  is  any  material  difference, 
but  an  immaterial  alteration  does  not  change  the  deed,  and 
confequently  the  witneftes  may  aiteft  it  without  danger  of 
periury.  But  if  the  deed  be  altered  by  the  party  himfelf, 
though  in  a point  not  material,  yet  it  avoids  the  deed  ^ for  the 
law  takes  every  man's  own  a£t  moft  ftrongly  againft  himfelf, 

If  there  be  feveral  covenants  in  a deed,  and  one  of  them  be  n Co.  2*.  b. 
altered,  this  deftroys  the  whole  deed ; for  thedeed  cannotbe  the 
fame, unlefs every  covenantof  which  it  confiftsbe  the  fame  alfo. 

If  there  be  blanks  left  in  an  obligation  in  places  materia],  2K.>  AI>.  igr 
and  ftllcd  up  afterwards  by  aflent  of  parties,  yet  is  the  obliga- 
tion void,  for  it  is  not  the  fame  contra6l  that  was  fealed  and 
delivered. — As  if  abend  were  made  to  C.  with  a blank  left 
forhis  Chriftian  name,  and  for  his  addition, which  is  afterwards 
filled  up. — But  if  A.  with  a blank  left  after  his  name,  be  bound  i V^ent.  183. 
to  and  after  C,  is  added  as  a joint  obligor,  yet  this  does  not 
avoid  the  bond,  for  It  does  not  alter  the  contraiSt  of  A.  who 
was  bound  to  pay  the  whole  money  before  any  fuch  addition. 

It  hasbeen  faid  that  where  a thing  lies  in  livery,  a deed  for-  paim.40';.ao5, 
mcrly  fealed  may  be  given  in  evidence,  though  the  feal  be  after- 
ward  broken  oft',  for  the  intereft  pafled  by  the  a£l  of  livery : So, 
they  fay,  if  the  conveyance  were  made  by  leafe  and  releale,and 
the  ufes  were  once  executed  by  the  ftatutc,  they  do  not  return 
back  again  by  cancelling  the  deed:  But  it  isfdid,if  a man  {hew  ^ 
a title  to  a thing  lying  in  grant,  there  he  fails  if  the  feal  be 
torn  off,for  amancannotlhew  a title  totheihinglyingin  folemn 
agreementbut  by  folemn  agreement, and  there  can  be  no  folemn 
agreement  without  feal.  However,  it  may  well  be  doubted, 
whether  this  diftin^ionwill  hold.  In  Bahn  403,  it  was  bolden. 
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that  a deed  leading  the  ufes  of  a recovery  was  good  evidence 
of  fuch  ufes,  though  the  feals  were  torn  off,  it  being  proved 
to  have  been  fo  done  by  a young  boy  : And  I take  it  that  in 
any  cafe  a deed  fo  proved  would  be  evidence  to  be  left  to  a 
jury.  But  perhaps  there  may  be  a difference  where  the  iffue 
is  dire6tly  on  the  deed,  and  where  the  deed  is  only  given  in 
evidence  to  prove  another  iffue.  On  non  eji  faSlmn^  producing 
a deed  without  feal  would  not  prove  the  iffue,  however  they 
might  account  for  the  feal  being  torn  off : But  on  not  guilty 
in  cje£l:ment,  a deed  might  be  given  in  evidence  without  fca!, 
and  in  cafe  they  proved  the  feal  torn  off  by  accident,  the 
jury  ought  to  find  for  the  party. 

If  an  obligation  were  fealed  when  pleaded,  and  after  iffue 
joined  the  feal  were  torn  off,  yet  the  plaintiff  fliall  recover 
his  debt,  becaufe  the  deed  when  proffered  to  the  court  was 
in  the  cuffody  of  the  law,  and  therefore  the  law  ought  to 
defend  it ; befidesthe  truth  of  the  plea  which  is  to  be  proved 
mufi;  have  relation  to  the  time  when  the  iffue  was  taken. — 
If  the  feal  of  a deed  be  broken  off  in  court,  It  lhall  be  there 
in  rolled  for  the  benefit  of  the  parties. 

If  there  be  a joint  contra£l  or  obligation,  and  the  feals  of 
one  of  the  obligors  be  torn  off,  itdellroys  the  obligation  i but 
if  they  be  feverally  bound,  the  obligation  continues  as  to  the 
other  whofe  feal  was  not  torn  off,  becaufe  they  arc  fever al 
contracts.  But  if  two  men  be  jointly  and  feveraliy  bound, 
and  the  feal  of  one  of  them  be  torn  off,  this  Is  a difeharge  of 
the  other,  for  the  manner  of  the  obligation  is  deffroyed  by  the 
act  of  the  obligee  ; and  therefore  that  is,  according  to  the 
rule  of  law,  which  conftrues  every  man’s  own  a£t  moft 
ftrongly  againft  hiinfelf,  a difeharge  of  the  obligation  itfelf. 

There  is  now  by  a£t  of  parliament  a further  requifiie  to  a 
deed  than  heretofore,  and  that  is  the  ftamps.  One  by  the 
5 ty.  is'  Af,  c.  21.  which  commenced  2S  June  1694.;  a 
fecond  by  an  aG  commencing  i Auguji  1698;  a third  by  12 
An,  Ji.  2.  c.  9.  commencing  2 Auguft  1714;  a fourth  by  30 
G.  2.  commencing  5 July  iJSl  i others  by  23  G,  3, 

c.  49.  and  r.  58.  which  extend  to  bills,  notes,  receipts,  agree- 
ments, iAc.  iAc.  and  thefe  ftamps  have  been  frequently  the 
means  of  dete£ling  forgeries ; for  the  ftamp -office  have  fecret 
marks  on  the  ftamps,  which  from  time  to  time  are  varied  ; fo 
that  where  a deed  is  forged  of  a date  antecedent,  it  may  eafily 
be  difeovered  by  ftamps  being  upon  it  not  in  ufs  at  the  time 
it  bears  dace. 
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iiehtlve  /j  Trials  at  Nifi  PHus. 

A written  agreement  in  thefe  words,  “ A.  /ioih  Uu  and pU 
“ to  B.  for  the  term  of  three  years,”  i^c.  was  offered  in  evi- 
dence in  an  action  of  afl'umpfit  on  a fpecial  agreement.  The 
defendant  objefled  to  its  being  read,  becaufe  it  was  a Icafe 
and  was  not  Ifamped.  For  the  plaintiff  it  was  fatd  this  was 
only  a memorandum  of  a parol  leafe,  which  being  for  three 
years  only  is  good  as  fuch,  and  that  the  ffatute  in  uftng  the 
words  “ indenture  leafe  or  deed  poll”  meant  only  deeds. 
But  it  was  holden  that  though  a parol  leafe  for  three  years  is 
good,  yet  if  a man  through  caution  will  reduce  it  into  writ- 
ing, he  muft  pay  for  the  ftamp,  otherwife  the  court  are  in- 
hibited from  receiving  it  in  evidence. 

To  come  now  to  other  private  written  evidence  that  is  not 
underhand  and  feaK 

And  firft  of  notes;  they  are  either  fuch  as  pafs  according  to 
thecuftom  of  merchants,  or  that  pafs  between  party  and  party. 

Merchants  notes  are  in  nature  of  letters  of  credit  paffing 
between  one  correfpondent  and  another  in  this  form,  “ Pray 
“ pay  to  'J.  S.  or  order,  fuch  a fum,  Witnefs  my  hand, 
“ J,  iV.”  Now  if  the  correfpondent  accept  the  note  he  be- 
comes chargeable  in  a fpecial  action  on  the  cuflom. 

In  this  culEIom  there  are  four  things  confiderable  ; firft,  the 
bill ; fecoiidly,  the  acceptance  j thirdly,  the  proteft  ; fourth- 
ly, the  indorfement, 

I'hc  bill  is  in  nature  of  a letter,  defiring  the  correfpondent  to 
pay  fo  much  money  either  at  fight, or,  as  they  termit,  at  fingle, 
double,  or  treble  ufance,  which  is  commonly  at  one,  two,  or 
three  months,  to  be  computed  from  the  date  of  the  bill ; but 
as  fuch  ufances  vary,  it  is  neceffary  for  the  plaintiff  in  his  de- 
claration to  fheivwhat  they  are,  elfe  he  cannot  have  judgment, 

A foreign  bill  of  exchange  was  drawn,  payable  at  120  days 
after  fight,  but  when  the  bill  was  prefented  for  acceptance, 
that  was  refufed  ; upon  which  an  a£Bon  was  immediately 
brought  againft  the  drawer,  without  waiting  till  the  expira- 
tion of  the  120  days.  On  the  trial  the  defendant  obje6Ied  that 
he  was  not  liable  till  the  expiration  of  the  120  days, and  offered 
to  call  evidence  to  prove  that  the  cuftom  of  merchants  was 
fuch.  But  lord  jMamJteldiiad  the  law  was  clearly  otherwife, 
and  refufed  to  hear  the  evidence  : So  the  plaintiff  recovered. 

Though  regularly  there  ought  to  be  three  perfonsconcernedln 
abillof exchange, yetthere  maybeonlytwo;  asify/.  drawin  this 
manner,  “Pray, pay  to  mcor  my  order, value  receivedbymyfelf.” 
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The  acceptance  is  gi  ving  credit  to  the  bill  fo  far  as  to  make  the 
acceptorliable,andtotruftrorarcpaymcnttohiscorrcfpondent, 
In  the  cafe  of  two  joint  traders,  the  acceptance  of  the  one 
wil!  bind  the  other ; but  if  ten  merchants  employ  one  faftor, 
and  he  draw  a bill  upon  them  all,  and  one  accept  it,  this 
Ihall  only  bind  him  and  not  the  reft. 

A fmall  matter  amounts  to  an  acceptance,  as  faying  “ Leave 
**  the  bill  with  me,  and  I will  accept  it,”  for  it  is  giving  cre- 
dit to  the  bill,  and  hindering  the  proteft  ; but  if  the  merchant 
fay,  “ Leave  the  bill  with  me,  and  I will  look  over  my  ac- 
counts  between  the  drawer  and  me,  and  call  to-morrow, 
“ and  accordingly  the  bill  lhall  be  accepted.”  This  is  no 
acceptance,  becaufe  it  depends  upon  the  balance  of  accounts, 
A bill  was  drawn  as  follows,  “To  Mr,  R,  fFhithy ; Sir, 
“ pleafe  to  pay  Mr.  Scot  or  order  30 1,  Tbo.  Ai’ze/a/r.”  Scot  in- 
dorfed  it  to  the  plaintiff,  who  prelented  the  bill  to  the  drawee 
for  acceptance,  and  the  defendant  (the  drawee)  underwrites 
thus — “ Mr.  yacifon^  pleafe  to  pay  this  note,  and  charpe  it 
“ to  Mr.  Newton*^  account.  R.  IVhtthy.'*  It  was  infifted 
that  this  was  no  acceptance,  for  the  defendant  did  not  mean 
to  become  the  principal  debtor.  It  was  only  a direilion  to 
Jackfont  to  pay  30/-  out  of  a particular  fund  ; and  if  there 
were  no  fuch  fund,  the  money  was  not  to  be  paid.  But/>rr 
curtarjiy  the  underwriting  is  a dire6Hon  to  yackjon  to  pay  the 
fum  j and  it  ilgnifies  not  to  what  account  it  is  to  be  placed 
when  paid  ; That  is  a tranfadlion  between  them  two  onlyj 
and  this  is  clearly  a fufficient  acceptance. 

An  acceptance  maybe  qualified,  as  to  pay  half  in  money  and 
half  in  bills.  So  to  pay  when  goods  fent  by  the  drawer  are 
fold  : But  he  to  whom  the  bill  is  due  may  refufe  fuch  accept- 
ance, and  proteft  the  bill,  fo  as  to  charge  the  drawer.  The 
proof  of  the  acceptance  is  a fufHcient  acknowlcdgmenton  the 
part  of  the  acceptor,  who  muft  be  fuppofed  to  know  the  hand 
of  his  correfpondent ; therefore  in  an  aflion  againft  the  ac- 
ceptor, the  plaintiff  fiiali  not  be  put  to  prove  the  hand  of  ihe 
drawer  ; however,  proof  of  the  acceptance  will  not  be  conclu- 
five  evidence  againft  the  acceptor,  i^he  can  prove  the  cantrary. 

7'he  proteft  is  made  before  a notary  public  in  cafe  of  non- 
acceptance  or  non-payment,  to  whole  proteftation  all  foreign 
courts  give  credit  j and  the  proteft  is  evidence  that  the  bill  is 
not  paid  ; butin  they  rr.uft  fiiew  ilie  bill  Itfelf  as  well 

as  the  proteft,  becaufc  the  whole  declaration  muft  be  proved. 
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Relative  to  trials  at  Nifi  Prius, 


When  the  bill  is  returned  protefted,  the  party  that  draws  the 
bill  is  obliged  to  anfwer  the  money  and  damages,  or  to  give  fc- 
curity  to  anfwer  the  fame  beyond  fea,  within  double  the  time 
the  Aril  bill  run  for. 

In  cafe  of  foreign  bills  ofexcbange  the  cuftom  is,  that  three 
days  are  allowed  for  payment,  and  if  not  paid  on  the  lad  day, 
the  party  ought  to  protcfl  the  bill  and  return  it,  and  if  he  do  not, 
the  drawer  will  not  be  chargeable  j but  if  the  laft  of  the  three 
dan  be  a Sunday^  or  great  holiday,  he  ought  to  demand  the 
money  on  the  fecond  day,  and  if  not  paid,  proted  it  on  the  fame 
day,  otherwife  it  will  be  at  his  own  peril. 

If  the  indorfee  accept  any  partof  the  money  from  the  accept- 
or, he  cannot  after wards'refort  to  the  drawer  for  the  remainder 
of  the  money,  unlefs  he  give  timely  notice  to  the  drawer  that 
the  bill  is  not  duly  paid  : For  where  a man  takes  a partof  the 
money  only,  and  does  not  apprize  the  drawer  that  the  whole  Is 
not  paid,  he  gives  a new  credit  for  the  remainder.  But  where 
timelynoticeis  given  that  the  bill  is  not  duly  paid,  the  receiving 
part  of  the  money  from  an  acceptor  or  indorfer,  will  not  dif- 
charge  the  drawer  or  other  indorfers ; for  it  is  for  their  advan- 
tage thatas  much  fhould  be  received  from  others  as  may  be. 

If  a bill  be  left  with  a merchant  to  accept,  he  to  whom  it  is 
payable,  incafe  itbeiod,  is  to  requed  the  merchant  to  givehim 
a note  for  the  payment  according  to  the  time  limited  in  the 
bill;  Otherwife  there  mud  be  twoproteds,  onefor  non-payment, 
the  other  for  non-acceptance. 

/f.drawsabUl  on  S.  aodJS.  living  in  the  country,  C.  his  friend 
accepts  it,  the  bill  mud  not  be  proteiied  for  non  acceptance  of 
B.  and  ihenC’s  acceptance  fhall  bind  him  to  anfwer  the  money. 

If  thedrawce  indorfethe  bill  overtoanother,  the  receiver  has 
not  only  the  original  crecit  of  the  drawer  at  date,  and  that  of 
the  acceptor  of  the  bill,  if  accepted,  but  alfo  of  the  inJorfor, 
and  he  may  have  an  a£lion  againd  either  ; but  a bill  of  ex- 
change cannot  be  alfigned  over  for  a payment  in  part,  Co  as 
to  fubjeit  the  party  to  feveral  ailicns. 

A.  drew  a bill  of  exchange  in  the  IVed-  /Wj*j,on  7*.  \n  London^ 
at  fixty  days  fight,  xolV.  or  order  ; It'’,  in  JorfedtoG',  wno  pre- 
fentsd  the  bill  toTl  who refuiing,(r.  noted  it  (or  non-.:cceptance, 
and  at  the  end  of  frxty  days  proteded  it  for  non -pay  men  r.  and 
then  wrote  a letter  to /f. and  alfo  to  his  agent  m the  IVefi-indies.^ 
acquainting  them  that  the  bill  was  not  accepted.  In  an  action 
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An  Tntrcdu&ion  to  the  La-oo 

brought  agalnft  A.  by  G.  on  this  cafe  he  was  non-fuited,  for  by 
not  fending  the  protefl  for  non-acceptance,  he  made  himfelf 
liable.  The  ufe  of  noting  is,  that  it  fliould  be  done  the  very 
day  of  refufalj  and  the  proteft  may  be  drawn  any  day  after  by 
the  notary,  and  be  dated  of  the  day  the  noting  was  made. 

It  was  doubtful  whether  inland  bills  of  exchange  were  with- 
in this  cuffom  of  merchants,  but  by  g loTV.  3.  c,  1.7.  and  3 
fcr'4  An.  c.g.  they  are  put  upon  the  fame  foot  with  foreign  bills  j 
and  though  they  require  the  acceptance  to  be  in  writing,  in 
order  to  charge  the  drawer  with  damages  and  colls,  yet  there 
isaprovifo  that  it  Ihall  not  extend  to  dlfcharge  any  remedy 
againft  the  acceptor,  fo  that  an  a£iion  will  Hill  lie  on  a parol 
acceptance. 

By  the  3 ^3’  4 An.  e.  9.  All  notes  in  writing,  that  fliall  ba 
made  and  figned  by  any  perfon,  whereby  fuch  perfon  proniifes 
to  pay  to  another  or  his  order,  or  unto  bearer,  any  fum  of 
money  mentioned  in  fuch  note,  Hiall  be  taken  and  cflinllrucd 
to  be,  by  virtue  thereof,  due  and  payable  to  iuch  perfon  to 
whom  the  fame  is  made  payable  ; and  every  note  made  pay- 
able to  any  perfon  or  his  order,  fhal]  be  alHgnable  or  indorf- 
able  over,  and  the  perfon  to  whom  fuch  fum  of  money  is  by 
fuch  note  made  payable,  may  maintain  an  ai5lion  for  the  fame  } 
and  any  perfon  to  whom  fuch  note  is  indorfed  may  maintain 
his  a6tion  for  the  fame,  either  againft  the  perfon  who  figned 
fuch  note,  or  againft  him  that  indorfed  itj  and  iu  every  fuch 
a£lion  the  plaintifif  (hall  recover  his  damages  and  cofts. 

There  are  noprefenbed  forms  of  thefc  promiftbry  notes,  and 
therefore  whatever  imports  an  abfolute  promife  to  pay  will  be 
fufficient  i as  a promife  to  be  accountable  to  "J . S,  or  order. 
But  a promife  to  pay  on  an  incertain  contingency,  depend- 
ing perhaps  on  the  will  of  the  drawer,  is  not  within  the  ail, 
becaufe  it  will  not  aiifwer  the  intent  j nor  within  the  words 
wMteh  import  an  abfolute  promife  to  pay  j and  therefore  a 
promife  tp  fvay  upon  his  marriage  is  not  good’;  but  a promife 
to  pay  on  a return  of  a ftiip  has  been  holden  good,  bccaufe  it 
refpeifts  trade.  So  a promife  to  pay,  or  do  another  act, 
has  been  holden  not  to  be  within  the  ail ; as  a promife  to  pay, 
or  deliver  the  body  of  y.  S,  So  a promife  to  pay,  if  his 
brother  did  not,  is  not  within  the  ail,  for  the  fame  rea- 
fon  of  incertainty.  So  a promife  to  pay  money  and  do 
fome  other  thing.  Ex  gr.  deliver  a horfe,  is  not  within  the 
ftatute.  So  a prom  We  to  pay  three  hundred  pounds  to  B.  or 
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order,  in  three  good  Eaft-India  Bands^  is  not  a note  within  the 
ilatute.  But  a promife  to  pay  on  the  death  of  another,  as 
that  is  a contingency  which  muft  haopen,  will  be  good. 

A note  payable/  to  an  infant,  whe  ’"e  fhould  come  of  age, 
viz.  June  12,  1750,  was  holdeii  to  bt  within  ftatute. 

A bill  payable  to  a man’s  order  is  payable  to  htmfelf,  and 
he  may  bring  an  a<5tion,  averring  he  made  no  order. 

A note  payable  to  a feme  foie  or  order,  who  marries,  can 
only  be  Indorfed  by  the  hufband. 

So  likewife  fuch  note  may  be  indorfed  by  an  executor  or 
admintftrator. 

In  an  adtion  by  the  indorfee  againft  the  drawer,  upon  non 
ajfumpfit  the  plaintiff  proved  the  drawer’s  hand,  and  that  when 
the  note  with  the  indorfement  was  fhewn  to  the  indorfor,  he 
acknowledged  it  was  his  hand-writing,  but  this  was  holden 
not  fufficient  to  charge  a third  perfon. 

There  is  a diftindlion  between  a note  payable  to  B.  or  order, 
and  to  B.  or  bearer  ; in  the  hril  cafe,  in  an  adlion  againft  the 
indorfor  the  plaintiff  muft  prove  a demand  on  the  drawer,  but 
not  in  the  laft,  for  there  the  indorfor  is  in  nature  of  an  origin^ 
al  drawer.  In  the  firft  cafe,  if  the  indorfee  give  credit  to  the 
drawer,  without  notice  to  the  indorfor,  it  will  difeharge  him  ; 
So  receiving  part  of  the  money  from  the  drawer  will  for  ever 
difeharge  the  indorfor  ; for  by  fuch  receipt  the  indorfee  has 
made  his  e!e£liou  to  have  his  money  from  the  drawer. 

A cafh  note  on  a banker,  payable  to  the  Jhip^  Foriunet  or 
learery  is  a good  and  negotiable  bill  of  exchange,  and  the 
bearer  may  maintain  an  adlion  on  it  in  his  own  name : Or 
he  may  recover  on  it  in  an  ailion  for  money  had  and  received 
to  his  ufe.  But  in  either  cafe  he  muft  prove  that  he  got  the 
bill  fairly,  and  bona  fide. 

If  the  indorfor  have  paid  part  of  the  money,  that  will  dif- 
penfe  with  the  neceftity  of  proving  a demand  on  the  drawer. 

In  an  a<ft!on  againft  the  indorfor  the  plaintiff  need  not 
prove  the  drawer’s  hand,  for  if  it  be  a forged  bill,  yet  the 
indorfor  is  liable. 

The  Indorfee  muft  give  a reafonable  notice  to  the  indorfor 
in  convenient  time,  upon  default  of  payment  by  the  drawer  ; 
but  proof  of  making  enquiry  after  defendant,  who  could  not 
be  found,  will  be  fufficient  to  cxcufe  the  giving  fuch  notice, 
unlefs  the  defendant  can  prove  he  was  to  be  found. 
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In  an  adlion  againft  the  indorfor  of  a note  of  hand,  where 
the  note  was  due  the  fifth,  and  there  was  no  demand  on  the 
drawer  till  the  eighth,  and  no  notice  to  the  indorfor  till  the 
the  nineteenth  ; Mr  Juftice  Denifon  thought  the  plaintifFbad 
not  made  ufeofdue  diligence  either  in  demanding  the  money, 
or  in  giving  notice  to  the  indorfor,  and  faid  there  were  no 
days  of  grace  on  a note  as  there  arc  on  a bill  of  exchange ; 
but  the  jury  laid  it  was  commonly  underftood  that  there  were 
three  days  of  grace,  and  therefore  thought  the  demand  was 
made  in  time  j but  the  judge  faid  the  law  was  otherwife,  and 
direfled  them  to  find  for  the  defendant. 

In  an  affion  againft  the  indorfor,  lord  Raymond v«o\i}A  not 
allow  the  defendant  to  give  in  evidence,  that  the  plaintiff  dc- 
fired  him  to  indorfe  the  note  to  enable  him  to  bring  an  adlion 
againft  the  drawer,  but  declared  he  w'ould  not  fue  the  de- 
fendant, But  where  the  a£fion  was  brought  by  the  drawee 
againft  the  drawer,  the  defendant  was  let  in  to  fliew  it  was 
delivered  as  an  eferow,  viz.  as  a reward  in  cafe  he  procured 
the  defendant  to  be  reftored  to  an  ofHce,  which  it  being 
proved  he  did  not  effeif,  there  was  a vcrdiil  for  the  de- 
fendant. 

And  it  feems  a reafonable  diftinflion  which  has  been  taken 
between  an  aftion  between  the  parties  themfelves,  in  which 
cafe  evidence  may  be  given  to  impeach  the  proinifc  and  an 
aflion  by  or  againft  a third  perfon,  viz,  an  indorfee  or  an 
acceptor. 

Where  the  defendant  borrowed  money  of  y.  S.  who  lent 
it  knowingly  to  game  with,  and  affigned  the  note  for  a valu- 
able conftderation  to  the  plaintiff,  who  had  no  notice,  yet 
it  whS  holdeii  Void  by  9 Jnn.  c.  1 4. 

Sir  yolm  Bland  gave  a bill  of  exchange  to  Rohinfon  for  67*  /. 
viz.  300  f.  lent  at  the  time  and  place  of  play,  and  37^  /.  loft. 
The  play  was  very  fair,  and  there  was  not  any  imputation  on 
Robinjon^  behaviour.  He  brought  an  a6bon  ot  againft 

Sir  'John''h  leprefentativ'C  on  the  bill  of  exchange,  and  alfo  for 
money  lent.  Upon  a cafe  refer ved,  the  court  held  that  he  ihould 
not  recover  on  tue  firft  count,  the  bill  of  exchange  being  void  by 
9 Jnn.  But  they  held  as  to  the  fccond  count,  though  no  aibon 
could  be  maintained  for  money  won  at  gaming,  the  ftatutc  pro- 
hibiting any  recovery  upon  a gaming  conftderation,  yet  as  to 
the  money  lent  tiie  ftatute  only  avoids  the  fecqnty,  and  not  the 
contradf,  which  when  fair  is  good,  and  therefore  gave  judgment 
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Relative  to  trials  at  Kiix  I’riiis, 

for  the  plaintifF  for  300/. — In  the  fame  cafe  it  was  made  a 
queftion,  whether  the  plaintifF  fhould  recover  any,  and  what 
intcreft.  As  to  the  firIF,  the  Court  iaid,  that  though  the  fe- 
curity  were  void,  yet  he  had  agreed  to  pay  iiitereft.  As  to 
the  fecund,  though  the  pra£lice  had  been  to  flop  intereft  at  the 
bringing  of  the  action,  yet  they  held  the  plaintifF  entitled  to 
intcreft  to  the  time  of  the  judgment,  and  faid,  the  Court 
ought  always  to  give  intereft  to  the  verdift  at  leaft. 

Though  it  be  fufficient  for  the  plaintiff  in  an  action  on  a 
note  of  hand  to  prove  the  note  to  have  been  given  by  the  de- 
fendant, yet  the  defendant  will  be  at  liberty  to  fliew  it  was 
given  on  an  illegal  confideration,  and  fo  avoid  the  lien  of  it. 

Where  in  the  declaration  the  indorfement  was  fet  out  to  be  E.  6 C.  3. 
for  value  received,  but  being  produced,  had  it  not:  Lord  Chief 
Juftice  Eyre  allowed  the  indorfement  to  be  filled  up  in  court, 
notwithftanding  the  cafe  of  Clemmis  and  'Jef/kinsy  P,  3 G.  2. 
was  cited,  where  Lord  Raymond  refufed  jo  let  it  be  done. 

But  a bare  indorfement  of  a name  transfers  no  property,  and  Str.  iioj; 
therefore  where  the  plaintiff  produced  the  note  with  his  own 
name  indorlcd,  Lee  Chief  Juftice,  fuffered  him  to  ftrike  it  out. 

A note  payable  to  B,  or  order,  was  mdorfed  thus,  “ Pray  Cited  by  Mr. 
pay  the  contents  to  6’.”  In  the  declaration  the  indorfement 
was  fet  out  as  payable  to  C.  or  order ; at  the  trial  it  was  ob-  4 G.  x, 
jefled  there  was  a variance  ^ but  the  Court  held  that,  as  the 
note  was  in  its  original  Cfeation  imlorfable,  it  would  be  foiii 
the  bands  of  the  indorfee,  though  not  fo  exprefl'ed  in  the  in- 
dorfement, and  therefore  in  fubftance  it  was  agreeable  to  the 
count,  and  therefore  no  variance. 

I have  already  fald,  that  if  the  indorfee  give  credit  to  the  Sir  J.  Hank»y 
drawer,  without  notice  to  the  indorfor,  it  will  difeharge  him  j 
it  is  therefore  to  be  feen  what  fliall  be  conftrued  a giving  of 
credit}  and  not  demanding  the  money  of  the  drawer  in  area- 
fonable  time,  is  giving  credit.  What  fhall  be  deemed  a rca- 
fooable  time  mull;  depend  upon  the  circumftances  of  the  cafe; 
and  is  a queftlon  of  law  arifing  out  of  the  facF.  However  it  MctciTi*. 
may  not  be  improper  to  fhew  what  in  general  has  been  deem- 
cd  a reafonable  time. 

In  and the  cafe  was,  upon  the  17th  of  , str.  5.8, 

September^  being  a Saturday,  about  two  in  the  afternoon,  the 
defendant  gave  the  plaintiff  a goldfmith’s  note,  who  paid  it 
9way  the  fame  day  toj^.  S,  The  golofmith  paid  all  that  day 
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and  all  Monday,  y.  S.  came  on  T'uefday,  btitthcn  payment  was 
flopped;  upon  which  the  pJaintifF paid  back  the  money  toy.  S, 
and  afked  it  of  the  defendant,  who  refufed,  upon  which  the  ac- 
tion was  brought;  the  Chief  Jufiicc  left  it  to  the  jury,  who 
would  have  found  it  fpeciaily,  but  he  would  not  let  them, 
faying  it  was  a matter  proper  for  their  determination;  upon 
which  they  gave  a verdiil  for  the  defendant,  and  held  there 
was  laches  in  7.  5.  faying  they  were  all  agreed  that  two  days 
was  too  long, 

So  where  C^/V/yhad  given  the  India  Company  a note  on 
Cafivdl  at  eleven  in  the  morning,  they  did  not  fend  it  for  pay- 
ment till  two  o’clock  the  next  day  ; and  it  was  holden  that 
they  had  made  it  their  own  by  their  laches. 

But  it  has  been  fince  determined  that  the  next  day  after  a 
banker’s  draught  is  given  is  the  time  allowed  by  law  for  de- 
manding payment  of  it. 

in  Hill  and  Lm>is^  the  defendant  indorfed  to  Z.  who  the 
fame  day  indorfed  to  the  plaintiff^  who  afterward  the  fame 
day  received  money  upon  other  bills  of  the  fame  banker,  and 
might  have  received  the  money  upon  the  bill  in  queftion,  if 
he  had  demanded  it.  'I'he  night  following  the  banker  broke, 
and  the  jury  upon  canflderacion  (it  being  left  to  them  by  the 
Lord  Chief  Juftice)  found  for  the  plaJntifl'. 

The  defendant  having  a promilTory  note,  payable  to  him  or 
orderstwo  months  after  date,  indorfed  it  to  the  plaiiitiflj  who 
font  his  fervant  to  the  draw'cr  for  the  money,  who  faid  the  de- 
fendant had  promifed  not  to  indorfe  the  note  over  without  ac- 
quainting hint ; that  he  had  not  fo  done,  and  therefore  he  was 
not  prepared  to  pay  ir,  but  promifed  payment  in  three  or  four 
days  ; and  in  like  manner  put  him  off  from  time  to  lime.  Af- 
ter three  weeks  the  plaintiff  wrote  to  the  defendant  (not  having 
fooner  learned  his  dirediioii,  though  it  was  proved  he  fooner 
enquired  after  ir,  and  was  told  where  he  might  learn  itj  that 
Smith'^  note  was  not  paid  ; that  he  had  often  promifed  pay- 
ment, but  had  alledgcd,  that  the  defendant  promifed  not  to 
make  ufeof  it  without  acquainting  him  firft;  Smith  became  a 
bankrupt;  the  plaintiff  writes  a fecond  letter;  the  defendant 
anfwers,  that  when  he  comes  to  town  he  will  fet  that  matter  to 
rights;  upon  this  evidence  the  jury  gave  a verdidi  for  the 
plaintiff,  notw  ithftanding  it  appeared  Smith  continued  folvent 
three  weeks,  and  paid  above  a hundred  pounds  in  the  lime. 
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A bill  was  drawn  by  the  defendant  upon  H.  for  work  done 
by  the  plaintiff  on  the  defendant's  farm,  in  the  poffeHion  of 
H, — The  plaintiff  did  not  give  notice  to  the  defendant,  that 
the  bill  was  not  paid  till  three  months  after  it  was  drawn: 
And  after  a verdi6t  for  the  plaintiff,  the  Court  granted  a new 
trial } holding  this  to  be  fuch  a laches  as  difcharged  the  de- 
fendant. 

The  defendant  had  a note  of  fixty  pounds  of  one  Bellamy, 
a goldfmith,  payable  to  htm  or  bearer  at  a day  then  to  come, 
about  a week  before  which  he  difeounted  it  at  the  bank  with- 
out indorfing  the  bill ; Bellamy,  about  two  months  after, 
broke  without  having  paid  the  bill,  upon  which  the  bank 
brought  AJJumpJit  for  money  lent,  and  upon  this  evidence  ob- 
tained'a verdi(5t;  but  the  Court  granted  a new  trial,  holding 
it  to  be  a verdict  againfi:  law  ; for  if  the  owner  of  a bill,  pay- 
able to  bearer,  deliver  it  for  ready  money  paid  down  for  the 
fame,  and  not  for  money  antecedently  due,  or  for  money  lent 
on  the  fame  bill,  this  is  fellttigof  the  bill  like  felling  of  tallies. 
But  if  there  be  an  indorfement  thereon,  the  indorfee  may 
have  remedy  on  that  indorfement,  provided  he  demand  the 
money  in  a convenient  time. 

As  the  intent  of  the  3 ^3*  4 An.  was  to  put  promillbry  notes 
upon  the  fame  footing  with  inland  bills  of  exchange;  all  that 
has  been  before  fa  id  in  regard  to  promiffory  notes  is  applicable 
to  fuch  inland  bills.  However  the  analogy  between  promif- 
fory notes  and  bills  of  exchange  fliould  be  attended  to,  in  or- 
der the  better  to  underftand  the  cafes.  Whilft  the  promillbry 
note  continues  in  its  original  fhape,  there  is  none:  But  when 
the  note  is  indorfed  the  refemblance  begins;  for  then  it  is  an 
order  to  pay  the  money  to  the  indorfee,  and  this  is  the  very 
definition  of  a bill  of  exchange:  therefore  the  indorfee,  be- 
fore he  brings  an  affion  againft  the  indorfor  of  a promiffory 
note,  ought  to  demand  the  money  of  the  drawer  : but  it  muft 
be  made  on  the  drawee  before  an  aftton  is  brought  againft 
the  indorfor  of  a bill  ef  exchange;  and  no  inquiry  need  be 
made  after  the  drawer. 

It  may  be  proper  further  to  take  notice,  that  9 10  JV.  3. 

c.  17.  gives  power  of  protefting  any  inland  bill  of  exchange  of 
five  pounds  or  upwards, (in  which  is  acknowledged  and  exprcfled 
the  value  to  be  received  ;)  but  this  a£l  has  no  effeef,  unlefs  the 
party  on  whom  the  bill  was  drawn,  accept  i:  by  underwriting; 
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therefore  by  the  3 4 An,  c.  9.  the  fame  power  is  given  in 

cafc  the  party  refufe  to  accept  it,  with  provifo  thatnoproteft 
(hall  be  rcccelTary,  unJefs  the  bill  be  drawn  for  twenty  pounds 
or  upward. 

It  has  been  holden  upon  thefe  ftatutes,  that  in  declaring 
upon  an  inland  bill  a protell  need  not  be  fet  forth,  as  it  mult 
upon  a foreign  bill,  for  the  Hatute  does  not  take  away  the 
plaintifF’s  aiftion  for  want  of  a proteft,  but  only  deprives  him 
of  damages  or  intereft. 

But  if  any  damages  accrue  to  the  drawer  for  want  of  a pro- 
teft, they  fliall  be  borne  by  him  10  whom  the  bill  is  made, 
and  if,  in  fiich  cafe,  the  damage  amount  to  the  value  of  the 
bill,  there  fhall  be  no  recovery. 

It  is  not  necelTary  to  fet  forth  tbecuftom  in  an  aSIrn  upon 
a bill  of  exchange,  for  lex  merccisna  eji  lex  terra ; and  if 
he  fet  it  forth,  and  do  not  bring  his  cafe  within  it,  yet  if  by 
the  law  merchant  he  have  right,  the  fetting  forth  the  cullom 
fhall  be  rejedled  as  furptufage. 

If  A,  write  his  name  on  the  back  of  the  bill,  and  fend  it  to 
y.  S.  to  get  it  accepted,  which  is  done  accordingly,  A.  may, 
notwithftandiiig,  bring  an  adlion  again  ft  the  acceptor,  for 
7.  5.  has  it  in  his  power  to  a£t  cither  as  fervant  or  affignee; 
for  he  may  witnefs  his  election  by  filling  up  the  blank  over 
the  name  to  receive  it  as  indorfec,  or  by  omitting  it,  act 
only  as  fervant. 

I^ote;  In  a writ  of  enquiry  before  the  flierlF,  on  a judg- 
ment by  default  in  an  action  on  a promifl'ory  note,  the  plaimifF 
muft  prove  his  note  the  fame,  as  if  the  defendant  had  pleaded 
non  ajfunipjii  y though  in  debt  on  bond  and  judgment  by  de- 
fault it  is  othervvife, — Yet  in  Bevis  verfus  Lindjelly  HUL  14 
G'.  2.  the  court  of  K.  B,  held,  that  on  executing  a writ  of 
enquiry  on  judgment  by  default  in  ajfumpjlt  upon  a promilTory 
note,  it  was  not  iieceflary  to  produce  the  fubferibing  witnels, 
for  the  note  being  fet  out  in  the  declaration  is  admitted,  and 
the  only  ufe  of  producing  it  is  to  fee  whether  any  money  is 
indorfed  to  be  paid  upon  it ; it  muft  therefore  be  proved  to  be 
his  note,  which  may  be  bjf  bis  hand. 

I?y  the  ftatute  of  frauJs,  feveral  tilings  muft  be  evidenced 
by  writing,  of  which  before  that  ftatute  parol  evidence  had 
been  fulFicient. 
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Relative  to  trials  at  Nifi  Pnxis, 


1.  All  leafes,  eftates,  intereft  of  freehold,  or  term  of  years, 
created  by  parol,  ami  not  put  in  writing  and  figned  by  the 
parties  malting  the  fame,  or  their  agents  thereunto  lawfully  au- 
thorifed  by  writing,  fhjll  have  the  effe£t  of  ellates  at  will  only, 
except  leafes  not  exceeding  three  years  from  the  making, 
whereupon  the  rent  referved  amounts  to  two  thirds  of  the  im- 
proved value,  and  that  no  fuch  eftate  or  intereft  fhall  be  grant- 
ed or  furrendered  but  by  deed  or  note  in  writing, 

2.  All  declarations  and  affignments  of  trufts  flial!  be  proved 
by  fome  writing  figned  by  the  party,  or  by  his  iaft  will,  except 
trufts  ariftng,  transferred  orextinguithed  by  implication  of  law, 

3.  It  is  enabled,  that  no  atlion  fliall  be  brought  whereby  to 

charge  any  executor  or  adininiftrator  upon  anyfpecial  pronilfe, 
to  aiifwer  damages  out  of  his  own  eftate ; or  whereby  to  charge 
the  defendant  upon  any  fpecial  proniife  to  anfwer  for  the  debt, 
default,  or  mifearriage  of  another,  or  to  charge  any  perfon  upon 
any  agreement  made  upon  confideratibri  of  marriage,  or  upon 
any  contract  or  falc  of  lands,  tenements  or  hereditaments,  or 
any  intereft  in  or  concerning  them,  or  upon  any  agreement  that 
is  not  to  be  performed  within  the  fpace  of  one  year  from  the 
making  thereof,  unlefs  the  agreement  upon  w'hich  fucb  acfioti 
fliall  be  brought,  or  fome  memorandum  or  note  theieof.  Avail 
be  in  writing,  figned  by  the  party  to  be  charged  therewith,  or 
by  fome  other  perfon  by  him  thereun  to  lawfully  authorifed.  And 
that  no  contratl  for  the  faje  of  goods,  wares  and  merchandize,  . 
for  the  price  of  ten  pounds  or  upwards,  fhall  be  allowed 

to  be  good,  except  the  buyer  fball  arrepr^jtrt  of  the  goods  fo 
fold, and adiually receive  th^  fame,  or  give  fomethingin  earilefl: 
to  bind  the  bargain,  or  in  part  of  payment,  or  that  fome  note 


or  memorandum  in  writiim  of  the  faid  bargain  be  made,  and 
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figned  by  the  parties  to  be  charged,  or  their  agents  thereunto 
lawfully  authorifed. 

Upon  this  claufe  it  has  been  holden,  that  the  plaintiff  need  iRajm.  4jg. 
not  in  his  declaration  jfhew  any  note  in  writing,  but  it  will 
be  fufEcient  for  him  to  produce  it  on  the  trials  but  if  fuch 
promife  be  pleaded  in  bar  of  another  adlion,  it  muft  befhewn 
to  be  in  writing,  fo  that  it  may"  appear  to  be  fuch  a comracl 
on  which  an  adiion  will  lie. 

The  defendant  befpoke  a chariot,  and  when  made  refufed  to 
take  it : In  an  action  for  the  value,  Prati  Ch.  J.heJd  this  not 
to  be  a cafe  within  the  ftatute,  which  relates  only  to  contrafls 
for  the  actual  faleof  goods,  where  the  buyer  is  immediately  an- 
fwer able 
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J^n  Jniroiunkn  to  the  Law 

fwcrable  without  time  given  him  by  fpecial  agreement,  and 
the  feller  is  to  deliver  the  goods  immediately. 

Xhe  defendant  bought  a lot  lor  more  than  lol.  at  an  auc- 
tion, catalogues  and  conditionsofthe  fale  were  printed,  and  the 
defeiidantwas  the  beft  bidder.  The  auctioneer  wrote  thedefend- 
aiit’s  name  and  the  price  againft  the  lot  in  the  printed  cata- 
logue. by  the  order  and  alien t of  the  defendant.  Between  the 
day  of  the  fale,  and  the  time  for  taking  the  lot  away,  the  de- 
fendant fent  his  fervant  to  fee  them  weighed  ; which  he  did. 
The  defendant  negledling  to  take  away  the  goods,  they  were 
re-fold  at  a confiderahle  lofs  ; and  this  adion  was  brought  for 
the  difference  and  the  court  ftrongly  inclined  that  falcs  by  auc- 
tion were. not  within  the  ftatute  of  frauds,  becaufe  multitudes 
are  generally  prefent  who  can  teftify  the  terms  of  the  contraft. 
z.  They  held  the  contraCl  was  here  fuffidently  reduced  into 
writing,  and  figned  by  an  agent  of  the  defendant’s  ; for  the 
aucHoiieer  for  that  purpofe  was  his  agent.  3.,  They  held  the 
weighing  by  his  fervant  was  a delivery.  4.  Tates  J.  held  that 
as  the  contract  was  executory,  viz._  the  lot  to  be  fetched  away 
in  fjx  weeks  that  therefore  it  was  not  within  the  ftatute. 

Mutual  promifes  to  marry  are  not  within  this  act,  which  re- 
lates only  tocoiitracls  in  confideration  of  marriage. 

So  a promife  to  pay  upon  the  return  of  a Ihip  is  not  v;ithin 
the  ftatute,  for  ihefhip  by  poffibility  may  return  in  a year. 

So  a pronoife  to  pay  6/.  a year  wages,  and  to  leave  an  an- 
nuity of  16/.  per  annum  for  life  by  will  is  not  within  this  aCi, 
for  it  might  by  poffibility  be  perfeCled  within  the  year. 

Where  the  undertaker  only  comes  in  aid  to  procure  credit 
to  the  party,  there  is  a remedy  againft  both  \ and  both  are  an- 
fwerable  according  to  their  diftinCt  engagements.  But  where 
the  whole  credit  is  given  to  the  undertaker,  fo  that  the  other  par- 
ty is  only  as  his  fervant,  and  there  is  no  remedy  againft  himj 
this  is  not  a collateral  undertaking.  Therefore  if  two  come  to  a 
fhop,  and  one  buy  } and  the  other  to  gain  him  credit,  promife 
the  feller,  “ If  he  do  not  pay  you,  I will } ” this  is  a collateral 
undertaking,  and  void  without  writing  : But  if  he  fay,  “ Let 
him  have  the  goods,  I will  be  your  paymaftei  j”  this  is  an  un- 
dertaking for  himfelf,  and  he  fliall  be  intended  the  very  buyer 
and  the  other  to  acf  as  his  fervant.  But  if  promife  B.  that  if 
he  will  cureZ>.  ofa  wound, he  will  fee  him  paid  j it  is  only  a pro- 
mUe  to  pay,  if  D,  do  not;  and  therefore  ought  to  be  in  writing. 

However 
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However  it  is  impoflible  to  lay  down  any  precife  rule  for  the 
conftruiSlion  of  fuch  fort  of  words,  but  it  muft  be  left  to  the 
jury  to  determine,  upon  the  whole  circurnftances  of  the  cafe,  to 
whom  the  original  credit  was  given. 

Wherever  aperfon  is  under  a moral  obligation  to  do  a thing, 
andanotherdoesit  withoutrequeftfrom  him,  afubfequent  pro- 
mife  to  pay  is  good,  though  not  in  writing  : as  where  a pauper 
is  taken  ill,  and  an  apothecary  fent  for  without  the  knowledge 
of  the  overfeers  of  the  poor,  who  attends  and  cures  her,  and 
after  the  cure  the  overfeers  promife  payment  by  parol,  this  is 
good;  for  overfeers  are  undcra moral  obligationto  provide  for 
the  poor. 

An  action  was  brought  againft  the  defendantand  twoothers, 
for  appearing  for  the  plaintiff  without  a warrant,  and  the  de- 
fendant promi  fed  that  in  confideration  the  plaintiff  would  not 
profecutethata£lion,he  would  pay  him  lo/.  and  cofta  of  fuit. 
This  was  holden  not  within  the  ftatute.  Untper  Holt^  A,  fay, 
don’t  goon  againftS,  andl  will  give  you  \oi.  infull  fatisfac- 
tion  of  the  aiStion,,  this  would  be  within  the  ftatute. 

In  confideration  that  the  plaintiff  would  not  fue  A,  B.  the 
defendant  promifed  to  pay  the  plaintiff  the  money  due,  wz. 
4/,  in  a week;  this  was  holdeti  to  be  within  the  ftatute  of 
frauds  ; for  no  confideration  laid  that  the  plaintiff  had  pro- 
mifed  not  to  fu^  and  if  he  had,  A.  could  in  no  fort  have 
availed  himfelf  of  this  agreement,  but  the  debt  is  ftili  /ub- 
fifting,  and  eonfequeiitly  the  promife  collateral. 

But  where  in  confideration,  that  the  plaintiff' in  an  adlion 
of  affault  and  battery  againft  ‘J.  S.  would  withdraw  the  re- 
cord, and  forbear  to  proceed,  the  defendant  promifed  to  pay 
him  30/.  the  court  held  this  to  be  a new  confideration  fuf~ 
cient  to  raifc  a promife  and  not  within  the  ftatute. 

So  if  A,  promife  C.  that  in  confideration  of  his  doing  fome 
particular  aft,  B.  will  pay  him  fuch  a funi,  A.  is  the  principal 
debtor,  for  the  aftdone  is  oa  his  credit,  and  not  on  S.’s. 

Many  of  the  doubts  upon  this  ftatute  have  arifen  by  making 
\ile  of  the  word  collateral \ which  is  not  a word  uled  in  the 
aft  of  parliament.  The  proper  gonfideration  is,  whether  it 
^or  not  a promife  to  aufwer  for  the  debt  of  another  for  if 
it  be,  though  it  be  upon  a new  confideration,  and  therefore 
ftriftly  fpeakingj  not  a collateral  undertaking,  yet  it  is  within, 
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FfffiT.  r-ftit-  r the  fiatute,  and  the  adding  to  the  promiTe  of  the  payment  of 
3i"g!  c.*^  B.  ® proniife  to  pay  the  cofts  of  the  aftion  would  make 

iRiym.  iSi,  difFerence. 

Note;  per  Trfbj/y  C.  J.  a contrail  for  the  fale  of  timber 
growing  upon  land  is  not  within  the  flatute,  but  may  be  by 
parol ; becaufe  it  is  a bare  chattel. 

Upon  that  part  of  the  daufe  which  direils,  that  no  aftion 
fhall  be  brought  on  anyagreement  not  to  be  performed  within 
one  year  trom  tne  making,  unlcfs  the  agreement  be  in  waiting; 
it  has  been  holden^  that  a promife  to  pay  money  on  the  return 
of  a fliip,  which  happened  not  to  return  within  two  years  after 
the  promife  made,  is  not  with  in  the  flatute : for  by  poffibility, 
the  fhip  might  have  returned  within  a year  ; and  though  by 
accident  it  happens  not  to  return  fo  foon,  yet  it  does  not  bring 
the  cafe  vvithin  this  claufe  of  the  ftatute,  which  extends  only  to 
promifes,  where  by  the  exprefs  appointment  of  the  party  the 
thing  is  not  to  be  performed  within  a year. 

A man  contradls  to  pay  lOQ  I,  on  the  day  of  marriage,  this 
need  not  be  put  in-writing,  for  it  depends  on  a contingency, 
which  may,  or  may  not  be  performed  within  a year- 

Eefore  we  conclude  with  svritten  evidence,  it  is  proper  to 
take  notice  of  y yac.  c.  i2.  which  ena6l$,  that  the  fhop- 
book  of  a tradefman  lhall  not  be  evidence  after  a year.  How- 
ever it  is  not  evidence  of  itfelf  within  the'year,  without  fomc 
circumftances  to  make  it  fo.  As  if  It  be  proved  that  thefer- 
vant  who  wrote  it  is  dead,  and  that  it  is  his.  hand-writing, 
and  that  he  was  accuftomed  to  make  the  entries.  So  where 
the  evidence  was,  that  the  ufual  way  of  the  plaintllf’s  dealings, 
was  that  the  draymen  came  every  night  to  the  clerk  of  the 
brewhoufe,  and  gave  him  an  account  of  the  beer  delivered  out, 
3^-  Ji^  v.rhich  he  fet  down  in  a book,  to  which  the  draymen  fet  their 
^ ‘ hands,  and  that  the  drayman  was  dead,  and  this  his  hand;  it 

})d  ^ 0^  Uh. was  holden  to  be  good  evidence  of  a delivery.  But  where  the 

X plalmifF  toprove  delivery, produced  a bookwhich  belonged  to 
/ cooper,  who  w'as  dead,  but  his  name  fet  to  feverai  articles, 

^ ^^79  winedelivered  to  the  defendant,  and  a witnefs  was  ready  to 

/ , , . . prove  his  hand  ; Lord  Chief  Juft  ice  Raymmd  would  not 
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j allow  it,  faying,  it  differed  from  lord  ‘Terrtngian* s cafe,  be- 
^ caufe  there  the  witnefs  faw  the  drayman  fign  the  book  every 

y,  ' night. 

UpcAj  an  ifTue  out  of  chancery,  to  try  whether  eight  parcels 
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in  iruft  for  Sir  Stephen  Evaniy  his  aflignees  (the  plaintiffs) 
fhewed  firft  that  there  was  no  entry  in  the  books  of  Air.  Lahi 
relating  to  this  tranfaclion.  Secondly,  fix  of  the  receipts  were 
in  the  hands  of  Sir  Stephen  Evans,  and  there  was  a reference 
on  the  back  of  them  by  'Jeremy  Thomas  (Sir  Stephen’s  book- 
keeper)  to  the  book  B.  B.  of  Sir  Stephen  Evans.  Thirdly,  ■'-«> 

Jeremy  Thomas  was  proved  to  be  dead,  and  upon  this  the 
queffion  was,  whether  the  book  of  Sir  Stephen  Evans  referred 
to,  in  which  was  an  entry  of_tJ[ie_p^ym£Dt  of  ihejneney,  fiiould 
be  read.  And  the  court  of  king^s  bench  at  a trial  at  bar,  admit- 
ted it  not  only  as  to  the  fix,  but  likewife  as  to  the  other  two  in 
the  hands  of  Tit Biby  Lake,  the  fon  of  Air.  in  Smari'e  l>y  Ld. 

^aA  lyUliams,  where  the  queftion  was  whether  the  mortgage  Montgomerie 
money  was  really  paid  ; a ferivener’s  book  of  accounts  (the  Turner, 
ferivener  being  dead)  was  holdea  to  be  good  evidence  of  pay-  ‘75**  ^ 

ment. 

Ify.  5.  be  feifod  of  the  manors  of  J.  and  5.  and  be  caufe  a 
furvey  to  be  taken  of  B.  and  afterwards  convey  it  to  J.  iVl 
and  after  difputes  arife  between  the  lords  of  the  two  manors 
concerning  the  boundaries,  this  furvey  may  be  given  in  evi- 
dence. Aliter  if  the  two  manors  had  not  been  in  the  fame 
hands  at  the  time  of  the  furvey  taken. 


come  now  to  unwritten  evidence,  or  proof  viva  voce  as 
which  every  perfon  may  be  a witnefs,  tmT  fuch  who  are 
excluded  for  want  of  integrity  or  difeernment. 

In  regard  to  want  of  integrity  , it  is  a general  rule  that  no 
i|y’ *' *“perron  interefted  in  the-quellion  can  be  a witnefs, 
i ftrift  notion  of  the  obje£lion  to  the  competency  of  a Hardw.  ia 

witnefs  is  upon  a voyer  dire,  whether  he  be  to  get  or  lofe  by 

event  of  the  caufe  ; therefore  if  the  right  of  common  be  Wat  ton &o  then 
‘*^/4/^laimed  by  cuftom,  and  the  witnefs  alfo  claims  under  the 
fame  cuftom,  he  cannot  be  received,  for  the  vcrdidl  and  judg- 
ment on  a cuftom  though  res  inter  alios  aela,  would  be  evi- 
' dcnce  for  or  againft  him  to  prove  or  difprove  the  cuftom.  But 

if  the  common  be  claimed  by  prefeription  as  belonging  to  the 
i eflate  of  A,  B.  who  likewife  claimed  common  as  belonging 

to  his  eftate  by  prefeription  may  be  a witnefs,  for  if  A.  has 
fuch  right  of  common,  it  does  not  follow  that  B.  has,  nor 
nor  would  the  verdidl  in  the  a£lion  of  A.  be  evidence  in  B's 
a^ibn.  ' 
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So  in  an  a^hn  m a policy  Qrin(uTd.nceyZny  who  h^vc  inrured 
upon  the  fame  (hip  may  be  witneffes.  In  an  action  by  a 
mafter  for  beating  his  fervant  quod  f^ivUIum  the 

fervant  may  be  a witnefs^  for  he  is  not  only  not  intereft'ed  in 
the  caufe,  but  not  in  the  queftion  : For  ther^  the  quefllon  is 
the  lofs  of  fervice,  and  the  aftion  he  is  entitled  to  is  of  a dif- 
ferent kind. 
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It  tnuft  be  a prefent  intereft,  for  a future  couttftg^nt^in* 
tereft  will  not  be  fufficlent  to  prevent  him  from  being  a wit- 
nefs  j therefore  an  heir  at  law  may  be  a witnefs,  but  a re* 
mainder  man  cannot. 


By  27  Geo.  3.  c.  29.  In  a£lions  on  penal  ftatutes,  inhabi- 
taftts  of  any  place.are  witnelles  to  prove  an  offence,  notwilh* 
{landing  the  penalty  be  given  to  the  poor,  or  otherwifc  fot 
the  benefit  of  theparilh  or  place,  provided  the  penalty  docs  not 
exceed  20  /. 


1 P.  W,  259. 
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An  intereft  is  when  there  is  a certairt  benefit  or  advantage 
to  the  witnefs  attending  the  determination  of  the  caufe  one 
way.  Therefore  a naked  truft  does  not  exclude  a than  from 
being  a witnefs.  And  though  in  fuch  cafes  it  has  been  ufual 
to  have  a releafe  from  a truftee,  yet  that  is  not  necefl'ary,  for 
fuch  perfon  has  in  fail  no  intereft  to  releafe.  However  a truf- 
tce  {hall  not  be  a witnefs  to  betray  the  truft  j therefore  where 
the  defendant  pleaded  to  debt  on  bond,  the  5 (5f  6 EL  6« 
againft  buying  and  felling  offices,  and  upon  the  trial  A.  was 
produced  as  a witnefs  to  give  an  account  upon  what  occafion 
the  bond  was  given,  Lord  Chief  Juftice  refufed  to  admit 
him,  becaufe  it  appeared  he  was  privately  intruded  to  make 
the  bargain  by  both  parties,  and  to  keep  it  fecret. 

And  the  cafe  is  the  fame  as  to  counfel  and  attornies,  who 
ought  not  to  be  permitted  to  difeover  the  fecrets  of  their  cli- 
ents, though  they  offer  themfelves  for  that  purpofe  j for  it  is 
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It  is  contrary  to  the  policy  of  the  law  to  permit  any  perforl 
to  betray  a fecret  with  which  the  law  has  intrufted  him  j and 
it  is  miftaking  it  for  the  privilege  of  the  witnefs  that  has 
fometimes  led  judges  into  the  fuffering  of  fuch  a witnefs  to  be 
examined.  But  to  this  there  are  fome  exceptions  : Firft,  as 
to  what  fuch  perfons  knew  before  the  retainer ; for  as  to  fuch 
matters  they  are  clearly  in  the  fame  fituation  as  any  other 
perfon  : Secondly,  to  a fadl  of  his  own  knowledge,  and  of 
which  be  might  have  had  knowledge,  without  being  counfel 
or  attorney  in  the  caufe.  As  fuppofe  him  witnefs  to  a deed 
produced  in  the  caufe,  he  (hall  be  examined  to  the  true  time 
of  execution.  So  if  thequeftion  were  about  a razure  in’a  deed 
or  will,  he  might  be  examined  to  the  queftion,  whether  he 
had  ever  feen  fuch  deed  or  will  in  other  plight,  for  that  is  a 
fact  of  his  own  knowdedge  ; but  he  ought  not  to  be  permitted 
to  difeover  any  confeffions  his  client  may  have  made  to  him  on 
fuch  head  : So  if  an  attorney  were  prefent  when  his  client 
was  fworn  to  an  anfwer  in  chancery,  upon  an  indi^ment  for 


^ perjury  he  would  be  a witnefs  to  prove  the  fail  of  taking  the 
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oath,  for  it  is  a fail  in  his  o\yn  knowledge,  and  no  matter  of  1 

fccrqcy  committed  to  him  bv  his  client. 

A fcire  facias  was  brought  by  the  king  to  avoid  a patent,  and  * Mod.  21.  ' 

exception  was  taken  to  the  witnefs,  becaufe  he  was  deputy  to 
the  perfons  that  would  avoid  it,  and  the  exception  v/as  difal- 
lowed,  becaufe  the  fare  facias  is  in  the  king’s  name,  and  there- 
fore it  cannot  be  prefumed  that  the  intereft  is  in  another,  which 
would  deftroy  the  very  being  of  the  fcire  facias^  but  the  proof 
of  that  ought  to  come  on  the  defendant’s  fide  to  deftroy  the 
proceedings.  . 

It  is  no  good  exception  to  a wutnefs  that  he  has  common  if/'  1 

ftr  caufe  de  vicinage  of  the  lands  in  queftion,  for  this  is  no  in*  (^c»  \ S • 
tereft  but  only  an  excufe  for  a trefpafs.  ^ . • / 7— 

From  this  rule  it  is  apparent,  that  the  plaintiff  or  defendant  / ^ ^ 
cannot  regularly  be  a witnefs  in  his  own  caufe,  for  he  is  moft  / , 

immediately  intereftedj  therefore  an  anfwer  inequity  \s  oi 
very  little  weight  where  there  are  no  proofs  in  the  caufe,  to  ^trv-c- 
back  it ; yet  if  there  be  but  one  witnefs  againft  a defendant’s  ^ r j-i-i,.,. 

a.ifwer,  the  court  will  diredl  a trial  at  law  to  try  the  credibi- 


y/ 
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lity  of  the  witnefs  ; and  in  fuch  cafe  will  order  the  defend- 
ant’s anfwer  to  be  read  to  the  jury. 

But  if  any  perfon  be  arbitrarily  made  a defendant  to  pre-  ^ 
vent  his  teftimony,  the  plaintiff  (hall  not  prevail  by  that  arti-  * 

fice;  but  the  defendant  againft  whom  nothing  is  proved  (hall 
be  fworn  notwithftanding,  for  he  does  not  fwcar  in  his  own 
juftification,  but  in  juflification  of  another.  However  this 
rule  is  to  be  underftood  where  there  is  no  manner  of  evidence 
againft  the  defendant ; for  if  there  be,  his  guilt  or  innocence 
muft  wait  the  event  of  the  verdiil. 

In  trefpafs,  if  one  whom  the  plaintiff  defigned  to  make  ufc  of  j SS4.  44t. 


as  a witnefs  be  by  miftake  made  a defendant,  the  court  will  on 
motion  give  leave  to  omit  him,  and  have  his  name  ftruck  out 
of  the  record,  even  after  iffue  joined  : for  the  plaintiff  can  in  no 
cafeexamine  a defendant  though  nothing  be  proved  againfthim ; 
And  therefore  in  an  information  for  a mifdemeanor,  the  attor- 
ney general  (ftrevor)  offering  to  examine  a defendant  for  the 
king,  which  the  court  would  not  permit,  he  entered  a nolle  pro- 
fequit  and  then  examined  him.— If  a material  witnefs  for  the 


defendant  in  ejedlmcnt  be  alfo  made  a defendant,  the  right  way  F^ftefeue, 


is  for  him  to  let  judgment  go  by  bcfaultj  but  if  he  plead,  and 
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by  that  mean  admit  himfeir  to  be  tenant  in  poflellion,  the  Caurf 
will  not  afterward  upon  motion  Itrike  out  his  name.  But  in 
fuch  cafe,  if  he  coiifent  to  let  a verdidt  be  given  againll  him, 
for  as  much  as  he  is  proved  to  be  in  poiTenTion  of,  1 fee  no  rca- 
fon  why  he  fliould  not  be  a w'itnefs  for  another  defendant.™ 
In  trefpafs,  the  defendant  pleaded  qmda&io  non  quia  dich  that 
Richard  Maiifan^  named  in  the /nwa/  cum  paid  the  plaintift'  a 
guinea  in  fatisfaclion,  and  iffue  thereon  ; the  defendant  pro* 
duced  Maiojon  j and^rr  Eyre  Ch.  Juft,  he  may  be  examined, 
for  what  he  is  now  to  prove  cannot  be  given  in  evidence  in 
another  action,  and  in  eft'edt  he  makes  himfelf  liable  by 
fwearing  he  was  concerned  In  the  trefpafs.  But  if  the  plaintiff 
can  prove  the  perfons  named  in  the ram  in  trefpafs  guilty, 
and  parties  to  the  fuit,  which  muft  be  by  producing  the  origi- 
nal or  procefs  againft  them,  and  proving  an  incftectual  endea- 
vour to  arreft  them,  or  that  the  procefs  was  loft,  the  defen- 
dant {hall  not  have  the  benefit  of  their  teftimony. 

From  what  has  been  laid.  It  appears,  1 , That  a particeps  cri^^ 
minii  may  be  witnefs  for  the  plaintiff,  though  left  out  of  the 
declaration  for  that  purpofe  ^ yet  this  mightily  lelTens  his  cre- 
dit, efpecially  in  Crefpallcs  where  fatisfadion  from  one  is  a dif- 
charge  for  all  the  reft.  In  a criminal  profecution,  according 
to  the  opinion  of  fome,  he  can  only  be  a witnefs  in  two  cafes, 
viz.  if  he  be  aflually  pardoned  j or  if  he  have  no  promife  of 
pardon.  But  others  have  holdcn  that  fuch  a promife  will  be 
no  exception  to  his  competency,  but  only  to  his  credit;  there- 
fore in  Layed%  trial  the  court  refufed  to  let  a witnefs  be  ex- 
amined on  a myer  dire^  whether  he  had  fuch  a promife. 

%,  That  hufband  and  wife  cannot  be  admitted  to  be  witnefs 
for  each  other,  becaufe  their  intereftsare  abfolutely  the  fame ; 
nor  againft  each  other,  becaufe  contrary  to  the  legal  policy  of 
marriage.'However,  there  are  fome  exceptions  tothis  rule : firft, 
in  the  cafe  of  high  treafon  it  has  been  faid,  that  a wifefliall  be 
admitted  as  a witnefs  againft  her  hulband,  becaufe  the  tie  of 
allegiance  is  more  obligatory  than  any  other.  Secondly,  by  the 
5 G.  2.  the  wife  of  a bankrupt  niay  be  examined  by  the  com- 
millioners  touching  his  eftate,  but  not  his  bankruptcy.  Thirdly, 
if  a woman  be  taken  away  by  force  and  married,  (lie  may  be  an 
evidence  againft  her  hufband  indlcled  on  3//.  y.  2.  againft  the 
ifealing  of  women  : For  a contradi  obtained  by  force  has  no 
•*  obligation 
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obligation  in  law.  So  upon  an  indl£lment  on  t Jae.  i.  c.  ii* 
for  marrying  a fecond  wife,  the  firft  being  alive,  though  the, 
iirll  cannot  be  a witncfs  yet  the  fecond  may,  the  fecond  mar- 
riage being  void  : And  whether  a wife  de  jure  may  not  be  a 
witnefs  againA  her  hufband  on  an  indiiSment  for  a perfooal 
tort  done  to  hcrfelf.  Teems  to  be  matter  of  doubt.  In  Lord 
Judley't  cafe  flie  was  allowed  to  be  a witnefs  to  prove  her 
hulbandalTifted  to  a rape  upon  her  ; and  though  this  cafe  has 
been  denied  to  be  law,  yet  it  was  in  cafes  where  the  indi£l;> 
ment  was  not  for  a perlbnal  tort  to  the  wife  j and  in  the  cafe 
of  Jzyre,  on  an  indiiSment  for  the  battery  of  the  wife.  Lord 
Raymond  fuffered  the  wife  to  give  evidence;  and  the  wife  is 
always  permitted  to  fwear  the  peace  againft  her  hufband  ; 
and  her  aiHdavit  has  been  admitted  to  be  read  on  an  applica- 
tion to  the  court  of  king’s  bench  for  an  information  againft 
the  hufband  for  an  attempt  to  take  her  away  by  force  after 
articles  of  feparation  ; and  it  would  be  ftrange  to  permit  her 
to  be  a witnefs  to  ground  a profecution  upon,  and  not  after- 
ward to  be  a witnefs  at  the  trial.  Fourthly,  in  an  atEIion 
between  other  parties,  the  wife  may  be  a witnefs  to  charge 
her  hufband,  fA*.  gr.  to  prove  the  goods,  for  which  the  a6Uon 
is  brought,  fold  on  the  credit  of  the  hufband. — So  perhaps 
in  fome  cafes,  in  an  aiSlion  againft  her  hufband,  though  fhe 
will  not  be  admitted  to  be  a witnefs,  yet  a confedion  of  tier’s 
may  be  given  in  evidence  to  charge  him : As  where  an  a<^ion 
was  brought  for  nurfinghis  child,  the  plaintift  was  allowed 
to  give  in  evidence,  that  the  wife  declared  the  agreement  to 
have  been  for  fo  much  per  week,  becaufe  fuch  matters  are 
ufually  tranfa(5led  by  the  women. 

But  no  other  relation  is  excluded,  becaufe  no  other  relation 
is  abfolutely  the  fame  in  Intereft  : Therefore  in  Pendrel  and 
Pendre!^  before  Lord  Raymondy  which  was  an  ifTue  out  of 
chancery  to  try  whether  the  plaintift'  were  heir  to  T.  O.  the 
marriage  and  birth  being  admitted  by  order,  the  mother  was 
admitted  to  prove  the  father  had  accefs  to  her.  So  in  Lomax 
and  Lomax  before  lord  Hardioickey  the  mother  was  admitted  to 
prove  the  marriage  ; and  in  an  ejetftment  againft  Sarah  Brodie 
at  Hereford\’i^\y  Mr,  y,  Pl^right  admitted  the  father  to  prove 
the  daughter  legitimate;  her  title  being  as  heir  to  her  mother. 

To  conftder  now  the  exceptions  to  this  rule ; that  no  per* 
fbn  intcrefted  can  be  a witnefs. 
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I.  Exception ; A party  intcrefted  wil!  be  admitted  in  a 
criminal  profecution  in  moft;  inftances. 

H.  had  a promt fe  of  a note  of  5/.  from  his  mother-in- 
law,  and  by  fome  flight  got  her  hand  to  a note  for  100/. 
and  it  was  holden  by  Holt 'At  Guildhally  that  the  mother  could 
not  be  a wit'nefs  in  an  information  for  the  cheat ; for  though 
the  verdict  cannot  be  given  in  evidence  in  an  afiion  upon  the 
liote,  yet  he  faid  they  were  fure  to  hear  of  it  to  influence  the 
jury  : But  in  the  king  and  Bray,  lord  Hardtvuke  faid,  If  this 
cafe  had  not  been  fettled  by  fo  great  a judge,  it  would  go  to 
the  credit  only,  and  not  to  the  competency;  and  In  Far, 
Ilg.  it  is  faid  by  Holt,T\\At  if  a woman  give  a note  or  bond 
to  a man,  to  procure  her  the  love  of  J.  6'.  by  fome  fpell  or 
charm,  in  an  indictment  for  the  cheat,  file  fliall  be  a witnefs, 
though  it  tend  to  avoid  the  note,  for  the  nature  of  the  thing 
allows  no  other  evidence.  So  if  the  doing  of  the  aft,  which 
he  is  now  evidence  to  invalidate  or  fet  ailde,  were  a mean  to 
obtain  his  liberty,  he  ihall  be  a witnefs,  as  in  the  cafe  of  a 
bond  given  by  durefs.  The  defendant  wasindidled  for  tear- 
ing a note,  whereby  he  promifed  to  pay  fo  much  money  to 
A.  B.  who- was  produced  as  a witnefs,  and  notwithftanding  it 
was  objefted  that  he  was  going  to  fwear  to  fet  up  his  own  de- 
mand, becaufe,  if  convifted,  the  court  would  compel  the 
defendant  to  gix'ea  new  note,  \et  he  was  admitted. 

Mrs.  L.  gave  a pronViflbry  negotiable  note  to  the  defendant 
in  truftto  aflign  it  to  Mrs.  T,  who  was  indebted  to  Mrs.  L, 
th'e  defendant  broke  his  trufl:  and  negotiated  ^he  note  ; Mrs.  L, 
having  paid  the  note,  brought  a bill  in  chancery  againft  the 
defendant,  who,  in  his  anfwer  denied  the  iruft,  upon  which  he 
was  indifted  for  perjury,  and  lord  Hardwkke  to  admit 

Mrs.  L.  to  give  evidence  of  the  trufl,  and  compared  it  to  the 
Cafe  of  forgery,  where  the  perfon  whofe  hand  is  forged  is  not 
admitted,  and  faid  it  diftered  from  the  cafe  of  ufury,  vtrhere 
the  party  is  admitted  to  be  an  evidence,  if  the  money  is  paid  ; 
the  rcafon  of  which  is-,  being  party  to  the  crime,  he  will  not 
be  permitted  to  have  any  remedy  for  it  again. 

And  in  a late  cafe  in  which  all  the  former  re folutions  were 
thoroughly  confidered,  the  dourt  held  that  the  perfon  who 
borrowed  money  on  a pawn  was  a good  witnefs  in  an  aftion 
for  ufury  againft  the  pawnbroker,  though  the  payment  of  the 
money  borrowed  was  proved  by  no  other  perfon  but  himfelf: 
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For  the  judgment  in  this  action  could  not  be  given  in  evi- 
dence in  an  a£lion  againft  him  for  the  money  lent. 

Though,  is  fatd,  a perfon  whofe  hand  is  forged  is  not  ad- 
niitted  to  prove  the  forgery,  yet  under  many  circum fiances  he 
may,  vrherc  he  is  not  diredliy  interefted  in  the  queffion  5 as  in 
/Ar//f’s  cafe,  who  was  indidled  for  forging  a receipt  from  a 
mercer  at  Oxford^  the  mercer  having  before  recovered  the  mo- 
ney in  an  action  againft/^c/A,  was  admitted  to  prove  thefor- 


PerWilles,  G. 
J.  at  Own. 


So  in  an  indidiment  for  perjury  on  the  ftatute,  the  perfon 
injured  cannot  be  a witnefs,  becaufe  the  ftatute  gives  him 
ten  pounds,  but  in  an  indictment  at  common  Jaw  the  party 
injured  may  be  a witnefs. 

2.  Exception  ; A party  interefted  will  be  admitted  for  the 
fake  of  trade  and  the  common  ufageof  buHnefs. 

Therefore  a porter  fhall  be  evidence  to  prove  a delivery  of 
goods. — Soa  banker’s  apprentice  to  prove  the  receipt  of  money. 
So  an  indorfement  on  a bond  by  the  obligee  of  the  receipt  of 
interefthas  been  admitted  to  bring  it  within  the  twenty  years. 

3.  Exception  j A party  interefted  will  be  admitted  where 
no  other  evidence  Is  reafonahjy  to  be  expedted. 

As  upon  the  ilatute  of  hue  and  cry,  where  the  party  robbed 
is  admitted,  even  though  he  be  himfelf  plaintilF. 

So  in  actions  by  informers  for  felling  coals  without  mea- 
furing  by  the  buflie],  the  fervants  are  witnelTes  for  their  maf- 
ter,  notwithltanding  3 G.  2.  inflidls  a penalty  upon  them  for 
not  doing  ir,  though  E\re  Ch.].  did,  on  that  account,  in 
two  or  three  inftances  refufe  to  receive  them. 

So  where  the  queftion  was,  whether  the  defendants  had  a 
right  to  be  freemen,  though  it  appeared  there  were  commons 
belonging  to  the  freemen,  yet  an  alderman  was  admitted  to 
prove  them  no  freemen,  it  appearing  that  none  but  aldermen 
were  privy  to  the  tranfaclions  of  the  corporation  with  regard 
to  making  perfons  free. 

So  where  the  queflion  was,  whether  the  mailer  had  deferred 
the  fhip,  {SuJ/ex)  without  fufHcient  necefiity  ; a Tailor, who  had 
given  bond  to  the  mailer,  (asa  trullee  for  the  company)  not  to 
defert  the  Ihip  during  the  voyage,  was  admitted  evidence  for 
the  mailer,  it  appearing  all  the  Tailors  entered  into  fuch  bonds. 

So  wherea  fon  having  a general  authority  to  receive  money 
for  his  father,  received  a Turn,  and  gave  it  to  the  defendant ; 
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thefon  was  admitted  as  a good  witnefs  (his  tefttmony  being 
corroborated  by  other  circumftances)  for  his  father  in  an  ac- 
tion of  trover  for  the  money. 

So  in  trover  againH;  a pawnbroker,  the  fervant  embezzling 
his  mafter’s  goods,  and  pawning  them,  wiH  be  admitted  to 
prove  the  fa£t. 

4.  Exception  ; A party  interefied  will  be  admitted,  where 
he  acquires  the  intereft  by  his  own  a£t  afier  the  party,  who 
calls  him  as  a witnefs,  has  a right  to  his  evidence.  8> 

And  therefore  tho’  one,  who  lays  a wager  at  the  time  of  the 
original  wager,  is  no  witnefs,  yet  one  who  lays  a wager  af- 
terwards ought  to  be  admitted  j and  perhaps  a perfon  who 
laid  a wager  at  the  fame  time  will  be  admitted,  in  cafe  he  has 
received  the  money  without  any  condition  to  return  itj  for 
the  money  will  be  intended  to  be  duly  paid. 

A broker  who  elFedts  a policy  of  infurance,  and  fubferibes 
it  himfelf  after  the  defendant  and  feveral  others  had  fubferibed 
■ it,  is  a good  w'iinefs  for  them,  though  he  be  a party  to  a fuit 
in  equity  depending  between  the  infurers  and  the  infured,  he 
’offering  to  difmifs  the  bill  with  cofts  as  to  the  plaintifiV 

5.  Exception  ; A party  interefted  will  be  admitted  where 
the  poffibility  of  intereft  is  very  remote. 

As  where  an  information,  in  nature  of  a quo  wnrrantOyViti 
brought  againft  the  mayor,  citizens,  and  commonalty  of  Lsn- 
doTiy  for  taking  two- pence  per  chaldron  for  all  fca  coals 
brought  to  London  I freemen  were  admitted  to  prove  the  pre- 
feription,  it  appearing  that  the  mayor  and  fheriffs  have  the 
whole  profits  of  this  toll,  though  they  have  it  for  the  benefit 
of  the  corporation,  of  which  all  the  freemen  are  members ; 
yet  ihefe  having  no  particular  profit  to  ihemfelves  were  fworn^ 
as  witneftes;  for  it  cannot  be  prefumed,  that,  for  an  acTvahf 
tage  fo  fiTiall,  and  fo  remote,  they  would  be  partial  and  per- 
jure themfelves.  And  Scroggs  chief  juftice  faid,  that  it 
ought  not  to  be  a general  rule,  that  members  of  corporations 
iball  be  admitted  or  denied  to  be  witneftes  in  actions  for  or 
againft  their  coiporations  ; but  every  cafe  ftands  upon  its 
own  particular  circumftances,  viz.  whether  the  intereft  be  fo 
coiifidprafalc  as  by  prefumption  to  produce  partiality  or  not. 
— And  ihisexception  basof  lateyears  been  a good  deal  extend- 
ed. In  the  cafe  of  the  king  and  Bray,  Hil.  lO  G.  2.  lord  chief 
juftite  Hardwicke  unlefs  the  object  ion  appeared  to  him 

to  carry  a ftrong  danger  of  perjury,  and  feme  apparent  advan- 
tage might  accrue  to  the  witnefs,  he  was  always  inclined  to  let 
it  go  to  his  credit  only,  in  order  to  let  in  a proper  light  to  the 
cafe,  which  would  oiherwife  be  fhut  out;  and,  in  a doubt- 
ful cafe  he  faid  it  was  generally  his  cuftom  to  admit  the  evi- 
dence, 
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dence,  and  give  fuch  direflions  to  the  jury  as  the  nature  of 
the  cafe  might  require.  That  was  an  information  in  nature 
of  quo  warranto  for  the  defendant  to  fhew  by  what  authority 
he  claimed  to  be  mayor  of  Tintagel^  and  iffue  taken  upon  this 
cuftom,  u/z.  That  at  a court  )eet  annually  holden  on  the 
tenth  of  OSighery  the  mayor  for  the  year  enfuing  is  to  be  cho- 
fen,  and  for  that  purpofe  two  elizors  are  to  be  nominated, 
one  by  the  mayor,  the  other  by  the  town  clerk  ; thefe  elizors 
are  to  nominate  twelve  jurymen,  who  are  to  prefent  the 
mayor  for  the  year  enfuing  j and  in  cafe  the  town  clerk  re- 
fufe  to  nominate  his  elizor,  that  then  the  mayor  fliall  nomi- 
nate the  fecond  elizor.  At  the  trial  ?.  Hojkinsy  who  was  fe- 
cond  elizor,  nominated  by  the  mayor,  upon  the  default  of  the 
town  clerk’s  nomination  at  the  election  of  the  defendant, 
and  F.  Hojkins  who  ferved  as  a juryman  at  the  faid  eleftion, 
were  both  offered  as  witnefles  to  prove  the  cuftom,  but  re- 
jeSed  in  tgto^  as  not  competent  witnelTes  to  any  part  of  it : 

But  upon  motion  a new  trial  was  granted  ; the  chief  juftice 
faid,  the  having  of  an  elizor  is  intended  a franchife  in  the 
borough,  but  in  the  elizor  himfelf  it  is  only  an  authority,  and 
the  execution  of  it  paft  and  over.  And  he  faid  he  knew  no 
cafe  where  a man  who  has  a£led  under  a bare  authority  has 
been  refufed  to  prove  the  execution  of  it.  Perfons  that  have 
been  themfelves  in  office,  are  often  called  to  fhew  what  the 
ufage  is,  and  what  they  did  when  in  office,  and  yet  if  their 
a<fts  be  illegal,  they  are  liable  to  quo  warranto,  and  he  faid 
the  cafe  in  3 Keh.  90.^  was  very  material ; for  there,  upon  an 
ilTue  to  try  whether  by  the  cuftom  of  the  manor  the  tenants 
were  to  pay  fines  and  be  re-admitted  upon  the  death  of  the  laft:  ^ 

admitting  lord,  the  fteward  was  admitted  to  prove  the  cuf- 
tom, though  he  had  fees  upon  admiffion. 

The  fecond  fort  of  perfons  excluded  from  teftimony,  are 
fuch  as  are  ftigmatized, 

Now  there  are  feveral  crimes  that  fo  blemifh  the  reputation, 
that  the  party  is  ever  after  unfit  to  be  a witnefsj  as  treafon, 
felony,  and  every  crimen  falfi,  as  perjury,  forgery,  and  the 
like:  For  where  a man  is  convifted  of  thofe  glaring  crimes 
againft:  the  common  principles  of  humanity  and  honefty,  his 
oath  is  of  no  weight. 

The  common  punifhnnent  that  marks  the  crhnenfalji^  is  be- 
ing fet  in  the  pillory,  and  therefore,  anciently,  they  held  that  no 

man 
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man  legally  fee  in  the  pillory  could  be  a witnefs;  but  the  ri- 
gour of  this  piece  of  Jaw  is*  reduced  to  reafon  ; for  now  it  it 
holden,  that  unlefs  a man  be  put  in  the  pillory  prj frjWn# 
faljiy  as  for  perjury  or  foigery,  or  the  like,  it  is  no  blcmilh  to 
his  atteflation;  it  is  the  crime  and  not  the  puniniment  that 
makes  the  man  infamous  ; therefore  where  a man  was  con- 
victed ofbarretry,  though  be  was  only  lined,  the  Court  held 
him  incompetent ; fo  a perfon  convicted  of  petit  larceny  is 
equally  infamous  with  one  convicted  of  grand  larceny,  for 
they  are  both  felony. 

After  a general  Itatute  pardon  a perfon  attainted  is  a good 
witnefs;  and  fo  it  is  after  burning  in  the  hand,  which 
amounts  to  a Itatute  pardon. 

^ ^ yY  found  guilty  on  an  indictment  for  perjury  at  cont- 

^ mon  law,  be  pardoned  by  the  king,  he  will  be  a good  witnefs, 

’ f-j.  becaufe  the  king  has  povi'er  to  take  ofF every  part  of  the  punifti- 

1 . went:  but  if  a man  be  indicted  of  perjury  on  the  Itatute,  th« 

•>  „ , - , ^ / •»  king  cannot  pardon,  lor  the  kine  is  divefted  of  that  preroga- 

■ . V r j f , n 

Ac.  Ar_  exprels  words  of  the  Itatute. 

j / Note:  The  party  who  would  takeadvantageofthlsex- 
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• ception  to  a witnels,  mult  have  a copy  of  the  record  of  con- 

vidlion  ready  to  produce  in  court. 

Thirdly,  Infidels  cannot  be  witnefles,  /.  e.  fuch  who  pro- 
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no  religion  that  can  bind  their  confciences  to  fpeak  truth, 
■ .>1—^  But  when  any  perfon  profelTes  a religion  that  will  be  a tie 

^ j At  him,  lie  lhall  be  admitted  as  a witnefs,  and  fworn  ac- 

h/u,  ^cording  to  the  ceremonies  of  his  own  religion;  for  it  would 

be  ridiculous  to  fwear  a witnefs  upon  the  Holy  Kvangelifls, 
^ £*  {—  ■»  who  did  not  believe  thofe  writings  to  be  facretl.  The  Jews 

^ are  always  fworn  upon  the  Old  I'ellament;  Mahometanson 

,^J>».^‘2l^flhe  Koran  ; ihofc  of  the  Gentou  religion  according  to  the  ce- 


A 


' remonies  of  that  religion,  iSc, 

Fourthly;  Perfons  excommunicated  cannot  be  witnefles, 
becaufe  being  excluded  out  of  the  church,  they  are  fuppofed 
not  to  be  under  the  influence  of  any  religion. 
sBttlf.  155.  Fifthly;  The  fame  law,  itisfaid,  holds  place  in  relation 

to  popifll  rccufants.  This  opitiion  is  founded  on  the  ftatuteof 
3 yac,  I.  c.  5.  which  enadts,  7'hat  every  popilh  rccufant 
conviiSt  111  all  Hand,  to  all  intents  and  purpofes,  difabled,  as 
a perfon  lawfully  excommunicated : But  Mr.  ferjeant 

Mawkins^  in  his  Pleas  of  the  Crown,  vol.  the  jft.  fol.  23,  24- 

has 
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has  very  fenfibly  faid,  that  this  conftru<9;ion  Is  over  fe- 
vcre,  as  the  purport  of  the  ftatute  is  fatisfied  by  the  difability 
to  bring  any  action. 

But  perfuns  outlawed  may  certainly  be  witnefTes,  becaufe  Co.L,  6* 
they  are  punifiied  in  their  properties  and  not  in  the  lofs  of 
their  reputation,  and  the  outlawry  has  no  manner  of  influ- 
ence on  their  credibility. 

As  to  thofe  who  are  excluded  from  teftlmony  for  want  of 
of  fltili  and  difeernment,  they  are  ideots,  madmcri  and 
children. 

In  regard  to  children,  there  feems  to  be  no  precife  time 
fixed  wherein  they  arc  excluded  from  giving  evidence  ; but  it 
will  depend  in  a great  meafure  on  the  fenfeaild  underftanding 
of  the  child,  as  it  fiiall  appear  on  examination  to  the  Court. 

On  an  indiflment  for  afiaulting  an  infant  of  five  years  of 
age  with  intent  to  ravifh  her,  the  child  fhall  be  received  as  a 
witnefs  if  fhe  appear  to  have  any  notion  of  the  ’obligation  of 
an  oath:  And  it  was  agreed  by  all  the  judges,  that  a child 
of  any  age'^  file  were  capable  of  diftinguifhing  between  good 
and  evil  might  be  examined  on  oath,  and  confequently,  that 
evidence  of  what  fhe  bad  faid  ought  not  to  be  received. 

In  cafes  of  foul  fadls  done  in  fecret,  where  the  child  is  the 
^arty  injured,  the  repelling  their  evidence  Intirely  is,  in 
fome  meafure,  denying  them  the  protection  of  the  law; 
yet  the  levity  and  want  of  experience  in  children,  is 
undoubredly  a circumftance  which  goes  greatly  to  their 
credit. 

I have,  in  the  courfe  of  the  foregoing  furvey,  neceflarily 
taken  notice  of  fome  of  the  more  general  rules;  but  for*bet- 
ter  underftanding  the  true  theory  of  evidence  it  will  be 
proper  to  take  a view  of  them  all  together. 
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The  firft  general  rule  is.  That  you  muft  give  the  beft  evi- 
dence  that  the  nature  of  the  thing  Is  capable  of:  The  true 
meaning  of  this  rule  is,  that  no  fuch  evidence  fhall  be  brought,  ^ /X-c.  i 

that  ex  natttra  ret  fuppofes  ftill  a greater  evidence  behind  in  . 

r r ^ / l/  ' 


the  parties  pofteffi on,  or  power  ; for  fuch  evidence  is  altoge-  ' / 


ther  iiifufEcient  and  proves  nothing,  as  it  carries  a prefump- 
tion  with  it  contrary  to  the  intention  for  which  it  is  produced 


For  ifthe  other  greater  evidence  did  not  makeagainft  theparty,  “ / "^-{TA 

why  did  he  not  produce  it  to  the  Court  ? As  if  a man  offer  a ^ Ij 

copy  of  a deed  or  will,  where  he  ought  tojiroduce  the  original,  ^ y y ^ 
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^ (his  carries  a prefumption  with  it  that  there  is  fomething 
/h-c-Afi-K  X ^^AV-^e^^more  in  the  deed  or  will  that  makes  againft  the  party,  or  elfc 
A'  would  have  produced  it ; and  therefore  the  proof  of  a 

' copy  in  this  cafe  is  not  evidence;  but  if  he  prove  the  original 
deed  or  will  in  the  hands  of  the  adverfe  party,  or  to  be  de- 
ftroyed  without  his  default,  a copy  will  be  admitted,  becaufe 
then  fuch  copy  is  the  beft  evidence : The  prefumption  of 
greater  evidence  behind  in  the  party’s  pofielTion  being  over- 
turned by  pofitive  proof. 

I'he  I’econd  general  rule  is,  That  no  perfon  interefled  in 
(he  queftion  can  be  a witnefs:  There  is  no  rule  in  more  ge- 
neral ufe,  and  none  that  is  fo  little  underftood ; I have  there- 
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fet  down  the  fcveral  exceptions  to  it ; and  1 can  add  nothing 
te  what  I have  faid  upon  thefubjedl. 

The  third  general  rule  is.  That  hearfay  is  no  evidence. 
For  no  evidence  is  to  be  admitted  but  what  is  upon  oath; 
and  if  the  hrft  fpeech  were  without  oath,  another  oath  that 
there  was  fuch  fpeech,  makes  it  no  more  than  a jpare  foeak- 
ing,  and  fo  of  no  value  in  a court  of  juftice.  Befides  if  the 
witnefs  be  living,  what  he  has  been  heard  to  fay,  is  not 
the  beft  evidence.  But  though  hearfay  be  not  allowed  as 
diredt  evidence,  yet  it  has  been  admitted  in  corroboration 
of  a witnefs’s  teftimony,  to  fhew  that  he  affirmed  the  fame 
thing  before  on  other  occafions,  and  that  he  is  ftill  conftant 
to  himfelf : But  clearly  it  is  not  in  evidence  in  chief,  ami  it 
feems  doubtful  whether  it  is  fo  in  reply  or  not. 

So  w'here  the  iflue  is  on  the  legitimacy  of  the  plaintiff  or  de- 
fendant, it  feems  the  pradlice  to  admit  evidence  of  what  the  pa- 
, rents  have  been  heard  to  fay,  either  as  to  their  being  or  not  being 
married ; and  with  rcafon,  for  the  prefumption  arifing  from  the 
cohabitation  is  either  ftrengthened  or  deftroyed  by  fuch  decla- 
rations, which  are  not  to  be  given  in  evidence  diredtiy,  but  may 
be  affigned  by  the  witnefs  as  a reafon  for  his  belief  one  way  or 
other.  But  in  Pendrel  and  Pendrely  HU.  5 G.  2.  Lord  Raymona 
would  not  fuffer  the  wife’s  declarations,  that  flie  fhould  not 
know  her  hufband  by  fight,  dsfr.  to  be  given  in-evidence  till 
after  ftie  had  been  produced  on  the  other  fide.  So  hearfa_y  is 
good  evidence  to  prove,  who  is  my  grandfather,  when  he  mar- 


ried,  w'hat  childrcn.behad,  iefc.  of  which  it  is  not  reafonableto 
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prefume  I have  better  evidence.  So  to  prove  my  father,  mother, 
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Coufln  or  other  relation  beyond  the  Tea  dead,  and  the  common' 
reputation  and  belief  of  it  in  the  family  gives  credit  to  fuch 
evidence } and  for  a ftranger  it  would  be  good  evidence  if 
a perfon  fwore  that  a brother  or  other  near  relation  had  told 
him  fo,  which  relation  is  dead.  In  an  ejcdlment  between  the 
duke  oi  Athol  and  lord  AJhburnhamy  E.  14  G.  2.  Mr.  Sharpe^ 
who  was  attorney  in  the  caufe,  was  admitted  to  prove  what 
Mr. told  him  he  knew  and  had  heard  in  regard 

to  the  pedigree  of  the  family,  Mr.  JVorthington  happening  to  ' 

die  before  the  trial.  So  in  queftions  of  prefeription  it  is  ^ 
allowable  to  give  hearfay  evidence  in  order  to  prove  a general  ^ 


try  • u 

J >c/ 


reputation  ; and  where  the  i/Tue  was  of  a right  to  a way 


Skinner  v* 

over  the  plaintiiPs  clofe,  the  defendants  were  admitted  to  give 

* o Wor. 
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evidence  of  a converfation  between  perfons  not  intcrefted,  ceftcr’ ^74"^. 
then  dead,  wherein  the  right  to  the  way  was  agreed.  In  ^eV- ** 

a quart  impedit  the  plaintiff  derived  his  title  from  lord  R.  on  >7+7.  ^ 

whom  he  laid  a prefentation  of  one  Knight  y the  bifhop  fet  up  *—*'*-*  ^*^ 
a title  in  himfclf,  and  traverfed  the  feifin  of  lord  Rl  The  , ^A-c- 

plaintiff  gave  in  evidence  an  entry  in  the  regifler  of  the 

diocefe  of  the  inftitution  of  Knight,  in  which  there  was  a y • 

blank  in  the  place,  where  the  patron’s  name  is  ufually  in- 


feried,  upon  which  he  offered  parole  evidence  of  the  general  4, 

reputation  of  the  country,  that  Knight  was  in  by  the  prefen- 


y 
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tation  of  lord  R.  Upon  a bill  of  exceptions  this  came  on 
a writ  of  error  into  K.  B.  where  the  better  opinion  was  that 
the  evidence  was  allowable  ; the  regifler  which  was  the  pro- 
per evidence  being  filent.  A prefentation  may  be  by  parol, 
and  what  commences  by  parol,  may  be  tranfmitted  to  pof- 
terity  by  parol,  and  that  creates  a general  reputation. 

A.  I 

The  fourth  general  rule  is  that  in  all  cafes  where  a general 
character  or  behaviour  is  put  in  iffue,  evidence  of  particular 
facls  maybe  admitted  ; but  not  where  it  comes  in  collaterally. 

This  has  fometimes  occafioned  a queflion  in  chancery,  whe- 
ther it  were  in  iffue  or  not.  As  where  a bill  was  brought  by  clerk  v.  j 

a kept  miflrefs  for  an  annuity  ; the  defendant  in  his  anfwcr  ^7  July, 
faid,  “ She  was  a lewd  woman  of  infamous  chara<flcr  before  ^ 

Mr.  P.  became  acquainted  with  her  j and  it  was  holdcn  to 
be  fufficiently  putting  her  charadler  in  iffue,  to  enable  the 
defendant  to  prove  particular  fa<5ls«  But  where  upon  a bill 
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brought  by  a wife  the  hufband  in  his  anfwer  faid,  “ She  had 
not  behaved  herfelf  with  duty  and  tendeniefs  to  him,  as 
became  a virtuous  woman,  much  lefs  his  wife this  was 
holden  not  to  put  adultery  in  ilTue,  fo  as  to  enable  the 
hufband  to  prove  particular  fa£ls.  In  an  ai5Hon  for  cri> 
minal  converfation,  the  defendant  may  give  in  evidence 
particular  fa£ts  of  the  wife’s  adultery  with  others,  or  having 
a baftard  before  marriage  ; becaufe  by  bringing  the  aftion, 
the  hutband  puts  her  general  behaviour  in  ifliic.  And  as  the 
defendant  may  examine  to  particular  fads,  a fariieri  he  may 
call  witneflbs,  to  her  general  charadlcr.  So  in  cafes  where  the 
defendant’s  character  Is  put  in  iflue  by  the  profecution,  the 
profecutor  may  examine  to  particular  fa^ds,  for  it  is  impoffible 
without  it  to  prove  the  charge.  Yet  there  is  one  cafe  of  that 
fort  in  which  the  profecutor  is  not  allowed  to  examine  to  any 
particular  fadt  without  giving  previous  notice  of  it  to  the 
defendant ; and  that  is,  where  a man  is  indifted  for  being 
a common  barsetorj  and  the  reafon  is,  fuch  indiflmems  are 
coBimonly  again  ft  attornles,  whofe  profefilon  it  is  to  follow 
law-fuiis ; and  it  is  a difficult  matter  to  draw  the  line  between 
that  and  adiing  as  a barretor  j therefore  it  makes  it  ncceflary 
for  him  to  know  what  particular  fac^s  are  to  be  given  in 
evidence,  that  he  may  be  prepared  to  fhew,  that  he  was  fairly 
employed  in  thofe  cafes,  and  a£led  in  his  profelfion.  fiut  in 
other  criminal  cafes,  the  profecutor  cannot  enter  into  the  de- 
fendant’s charaffer,  unlcfs  the  defendant  enable  him  To  to  do, 
by  calling  witneftes  in  fupport  of  it,  and  even  then  the  pro- 
fecutor  cannot  examine  to  particular  faiEfs,  the  general  cha- 
raiffer  ef  the  defendant  not  being  put  in  ilfuc,  but  coming 
in  collaterally. 


In  an  ejedment  by  an  lieir  at  law  to,  fet  afide  a will  for 
fraud  and  impofitioiT*^ornnutt^  fiyme^efendant,^||^  (hall 
not  be  permitted  to  call  wltnefles  to  prove  his  general 
good  cha rafter. 


For  the  fame  reafon  if  you  would  impeach  the  credit  of 
a witnefs,  you  can  only  examine  to  his  general  charafter,  and 
jtot  to  particular  fafts  j every  man  is  fuppofed  to  be  capable 
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of  Aipporting  the  one,  but  it  is  not  likely  he  fhouM  be  pre- 
pared  to  anfwer  the  other  without  notice}  and  unlefs  his 
general  charadler  and  behaviour  be  m iffue,  he  has  no 
notice. 


/ 

i,  _ 


But  other  witnefles  maybe  called  to  impeach  his  credit  tiardwell^i. 


refpefiing  any  matter  relative  to  the  i/Tue  : for  whatever  is 
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produce  general  evidence  to  difcredit  his  own  witnefs } for 
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fpoke  for  him  with  the  means  in  his  hands  of  deftrcying  his 
credit  if  he  fpoke  againft  him.  But  if  a witnefs  proves  fa6ls 
in  a caufe  which  make  againft  the  party  who  called 
yet  the j>arty  may  call  other  witnefles  to  prove  that  thofe  fadts 
were  otfaerwife } for  fuch  faifts  are  evidence  in  |he  caufe, 
and  the  other  witnefles  are  not  called  diredlly  to~?TiHedic 
the  firft  witnefs,  but  the  impeachment  of  his  credit  is  inct* 
dental  and  confequeiulal  only.  ^ <- 

If  a particular  fa6t  go  to  the  competency  of  a witnefs,  It  , 
ay  be  proved  by  other  teftimony,  as  the  copy  of  a record  for  ^ ./ 


may  be  proved  by  otner  teitimony,  as  tne  copy 

perjury,  felony,  &c,  ^o  of  an  intereft  in  a witnefs  in  the  nf.  a«f?per' 
event  of  a caufe  : and  whether  he  be  intarefted  or  not  fhall  Jr  At. . 

be  decided  by  the  judge*  Summer  Air. 

^7 


Summer  A if. 
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The  fifth  genera!  rule  h.  Jmhkuiias  laiem  verin^  AHerconfuiting 

/■I  I ^ B.AJams. 

tail  one  fuppleiur^  nam  quod  ex  faSlo  oritur  anmguum^  viufaati^ 


1/4: 


Kt  fu^l  teliitur.  Therefore  where  the  teftatrix  devifed  her  jones  and  Irji 

ellate  to  her  coufln  ‘John  Chtere^  there  being  both  father  and  Wcivmsn,  Tr, 

' , ...  , 24  G.  a. 

fon  of  that  name,  parol  evideiiee  was  admitted  to  prove  that  Cheney’s  a/  . ^ 

the  fon  was  the  perfon  meant  ; for  the  heir’s  objedlion  arofe 

from  parol  evidence.,  and  therefore  parol  evidence  ought  to  /u4^^ 

be  admitted  to  anfwer  it.  So  if  a man  having  two  manors  2 K.A.6jir  tTh..  . 

called  DaU.,  levy  a line  of  the  manor  of  Dakf  circumftances 
tray  be  given  in  evidence  to  prove  which  manor  he  intended}  ^ 

for  this  is  not  to  contradidi  the  record,  but  to  fupport  it. 

Lord  Bacon,  in  hU  reading  upon  this  maxim,  diftinguifties  /I, 

ambiguity  into  and and  faith  that is  that 

which  feems  certain  and  without  ambiguity,  for  any  thing  that  ^ 
appearsupon  thedeed  or  inftrument ; but  there  isfome collateral  ^ 

matter  out  of  the  deed  that  breeds  the  ambiguity}  but  smhigvitsc 

. 7A;41/Cv=- - / .7^ 


V Si£i 


t A 


C98 

fh  r>-v-t 

//^  Jui^rx^^^  * 


B lilts 
Church  t/. 
Act*  Gen* 

J29  Jan* 

174  fj  per 
Haruw.  Cane* 


LowfieM  and 

StoitchaiTiy  Oi 
Hali  1746. 


Lake  and 
Lake,  S Kov# 
S7SI* 


. An  IntroduBlon  ts  the  Law 

patenst  t.  e.  that  which  appears  to  be  ambiguous  upon  tht 
deed  or  inUrumcnt,  Is  never  liolpen  by  averment ; for  that 
were  in  effect  to  make  that  pafs  without  deed,  which  the  law 
appoints  fliall  not  pafs  but  by  deed  j therefore  where  the 
devifec’s  name  is  totally  omitted,  parol  evidence  can  not  be 
admitted  to  explain  an  ambiguity  which  is  patent,  much  lefs 
will  it  be  admitted  to  alter  the  apparent  meaning  of  the  will: 
therefore  when  a man  gave  two  thoufand  pounds  to  his  bro- 
ther Johny  and  in  cafe  of  his  death,  to  his  wife,  lord  chief 
juftice  Lee  would  not  fuffer  proof  to  be  given  that  the  tef- 
tator  meant  his  brother  fliould  have  it  only  during  life.  But 
where  A.  devifed  four  hundred  pounds  to  his  wife,  and  made 
her  executrix,  without  difpofing  of  the  furplus  \ lord  chan- 
cellor Hardwicke  admitted  parol  evidence  to  fliew  the  tefta- 
tor  meant  his  wife  fliould  have  it,  for  there  was  no  ambiguity 
in  the  will,  nor  was  it  to  alter  the  apparent  intent  of  the 
teftator  j for  by  lawfhc  was  intitlcd  to  the  furplus  as  execu- 
trix, therefore  the  evidence  was  admitted  only  to  rebut  the 
equity.  But  in  Brown  and  Selwtny  in  Dorn.  Proc,  1734, 
the  teftator  having  exprefsly  devifed  the  refidue  of  his  per- 
fonal  eflate  to  his  executors,  one  of  whom  owed  him  money 
upon  bond,  parol  evidence  was  refufed  to  be  admitted  to 
prove  the  teftator  meant  to  extinguilh  the  bond  debt  by 
making  the  obligor  executor ; for  that  would  have  been  to 
have  altered  the  apparent  Intent,  and  not  fimply  to  h«ve 
rebutted  an  equity. 


The  fixth  general  rule  is,  in  every  IlTue  the  affirmative 
is  to  be  proved,  A negative  cannot  regularly  be  proved, 
and  therefore  it  is  fufficient  to  deny  what  is  affirmed  until 
it  be  proved  j but  when  the  affirmative  is  proved,  the  other 
fide  may  conteft  it  with  oppofite  proofs  j for  this  is  not 
properly  the  proof  of  a negative,  but  the  proof  of  fomc 
propofition  totally  inconfiftent  with  what  is  affirmed ; as 
if  the  defendant  be  charged  with  a trefpafs,  he  need  only 
make  a general  denial  of  the  fa<^  \ and,  if  the  fa£t  be  pro- 
ved 
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%'ed,  then  he  may  prove  a propofition  inconfiftent  with  the 
charge  as  that  he  was  at  another  place  at  the  time,  or  the  like. 

But  to  this  rule  there  is  an  exception  of  fuch  cafes  where 
the  law  prefumes  the  affirmative  contained  in  the  ifluc^ 
Therefore  in  an  information  againft  lord  Halifax  lox  refufing 
to  deliver  up  the  rolls  of  the  auditor  of  the  exchet^uer  ; the 
court  of  exchequer  put  the  plaintiff  upon  proving  the  nega- 
tive, viz.  that  he  did  not  deliver  them  ; for  a perfon  fhall 
be  prefumed  duly  to  execute  his  office  till  the  contrary  appearo 
The  ferenth  general  rule  is,  that  no  evidence  need -b.e- given 
of  what  is  agreed  hv  the  nleadings..:  For  the  jury  are  only 
fworn  to  try  the  matter  in  iffue  between  the  parties,  fo  that 
nothing  elfe  is  properly  before  them.  In  replevin  the  de- 
fendant avowed  taking  the  cattle,  damage  feafant  in  toco  in 
quo,  as  parcel  of  his  manor  of  K.  the  plaintiff  replied,  that  it 
was  parcel  of  the  manor  of  K.  and  made  title  to  it,  and  tra- 
verfed  that  the  manor  of  K.  was  the  freehold  of  the  defend- 
ant: He  was  not  admitted  to  prove  that  K,  was  no  manofj 
for  that  is  admitted  by  the  traverfe. 

The  jury  cannot  find  any  thing  againft  that  which  the  par- 
ties have  affirmed  and  admitted  of  record,  though  the  truth 
be  contrary ; but,  in  other  cafes,  though  the  parties  be 
eftopped  to  fay  the  truth,  the  jury  are  not  j as  in  Goddard’s 
cafe,  where  the  bond  was  dated  nine  months  after  the  execu- 
tion, and  after  the  death  of  the  obligor* 

In  trefpafs  for  throwing  down  and  carrying  away  flails,  as 
to  all  the  trefpafs  but  the  throwing  them  down,  the  defend- 
ant pleaded  not  guilty  ; and  as  to  the  throwing  them  down  a 
fpecial  juftification,  and  therein  juflified  both  the  throwing 
down  and  carrying  away  ; and  on  the  iffue  joined,  the  judge 
at  the  afiizes  would  not  try,  whether  the  defendants  were 
guilty  or  not  of  carrying  away  the  flails,  becaufe  they  had 
confeffed  it  by  their  juftification  j and  on  motion  fora  new 
trial  it  was  denied^  becaufe  the  jury  could  never  find  the  de- 
fendants not  guilty,  contrary  to  their  own  confeffion  upon 
the  record,  though  in  another  iffue. 

The  eighth  general  rule  is.  That  whenfoever  a man  can- 
not have  advantage  of  the  fpecial  matter  by  pleading,  he  may 
give  it  in  evidence  on  the  general  ift'ue.  For  example,  J, 
cannot  juftify  the  killing  another,  therefore  he  may  give  the 
fpecial  matter  in  evidence  on  the  general  ifl'ue,  as  that  it  was 
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fe  defendendo^  Es’f.  So  in  trover  for  goods,  fclie  defendant  ma^ 
give  in  evidence,  that  he  took  them  for  toll  on  the  general 
ifliie  of  not  guilty,  becaufe  he  could  not  plead  it;  but  it 
would  be  otherwife  in  trefpafs  for  taking  the  goods,  becaufs 
there  he  might  have  pleaded  it. 

The  ninth  general  rule  is,  that  if  the  fubfiance  of  the 
ilTue  be  proved,  it  is  fulficieiit.  In  an  a<Slion  of  wafle  for 
cutting  twenty  afiies,  proof  that  he  cut  ten  is  fitihciem,  for, 
in  cfFedb,  the  iffue  is  wafte  or  no  wafte.  So  in  debt  upon  a 
bond  conditioned  to  perform  covenants,  and  breach  ailigned 
in  cutting  down  twenty  trees.  So  in  account,  if  the  defend- 
ant plead  an  account  before  A,  and  B.  and  ifllie  thereon, 
proof  of  an  account  before  A.  is  fufficient.  But  if  the  iffue 
were,  whether  A.  and  jS.  were  churchwardens,  proof  that 
one  was  and  not  the  other  would  not  be  fuiffeient  ? 

If  the  iffue  be,  whether  lord  Delaware  demifed,  proof  that 
A.  B,  who  was  not  then,  but  now  is,  lord  Delaware^  is  not 
fufficient,  for  whether  he  were  at  the  time  of  the  demife,  lord 
tielaware^  is  part  of  the  Iffue,  So  in  replevin,  if  the  defend- 
ant avow  damage  feafanr,  and  the  plaintiff  juftify  for  com- 
mon, and  aver  that  the  cattle  were  levant  and  couchant,  and 
iffue  thereon,  proof  only  for  part  of  the  cattle  is  not  fufficient. 

The  plaintiff  declared,  that  he  had  7.  S,  and  his  wife  in 
execution,  and  that  the  defendant  fuffered  them  to  efcape. 
Special  verdidt  that  the  hufband  only  was  taken  in  execution, 
(it  being  for  a debt  doe  from  the  wife  before  coverture)  and 
that  he  efcaped.  The  court  held  that  the  fubffance  of  the 
iffue  was  found  and  gave  judgment  for  the  plaintiff. 

In  error  to  reverfe  a fine,  for  that  the  plaintiff  was  beyond, 
tdc.  If  the  defendant  plead  that  the  plaintiff  returned  into 
the  realm  in  Auguft^  and  iffue  thereupon,  if  it  be  proved  that 
he  returned  at  any  time  within  five  years  it  is  fufficient.  In 
debt  againff  an  executor  the  defendant  pleads  that  the  teffator 
was  taken  in  execution  by  a ca,  fa,  if  it  be  proved  that  he 
was  taken  by  an  alias  ca,  fa.  it  is  enough,  but  proof  that  he 
had  been  taken  by  a capias  pro  fine,,  or  by  a capias  utlagntum, 
would  not  maintain  the  plea.  If  outlawry  at  the  fuit  of  A, 
be  pleaded,  and  the  record  prove  outlawry  at  the  fuit  of  C.  it 
is  fufficient. 

Debt  upon  bond  againff  the  defendant,  as  brother  and  heir 
to  7.  S.  upon  iffue  riens  per  aefeent,  the  jury  found  that  the 
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obligor  was  feifcd  in  fee,  had  iffue  and  died  feifcd,  and  that 
the  ifliie  died  without  iflue,  whereupon  the  land  defcended  to 
the  defendant,  as  heir  to  the  fon  of  his  brother,  and  the  court 
held  that  the  iflue  was  found  againfl:  the  plaintiff  j for  jhe  Dy.  36S, 
defendant  had  nothing  as  immediate  heir  to  his  brother,  and 
if  he  would  charge  him  as  collateral  heir,  he  ought  to  have  a 
fpecial  declaration. 

But  if  A.  fettle  an  eflate  upon  bitnfelf  for  life,  remainder  Carth. 
to  his  hrif  and  other  Tons,  in  tail,  remainder  to  his  own 
right  heirs,  and  enter  into  3 bond  and  dte,  leaving  a fon  who 
dies  without  iflue,  whereupon  the  uncle  enters,  he  may  be 
charged  as  brother  and  heir  of  A.  for  he  mufl  make  hlmfelf 
heir  to  him  who  was  laft  a(^ually  feifed. 

It  is  neceflary  towards  the  better  comprehending  of  this 
rule,  to  fee  in  what  cafes  modo  et  forma  is  of  the  fubflance  of 
the  iflue  ; for  where  it  is,  it  muft  be  proved. 

Where  the  ifliie  is  joined  on  the  point  of  the  adflon,  there  Co.  L-aSi. 
m^do  et  forma  is  mere  form,  and  need  not  be  proved  j as 
where  a demandant  in  cafu  provifo  counts  of  an  alienation  in 
fee,  and  the  tenant  fays,  non  alienavit  modo  et  forma  ^ and  the 
jury  find  (or  evidence  is  given  of)  an  alienation  in  tail,  it  is 
fufficient;  for  the  point  and  gift  of  the  writ  is,  whether  te- 
nant in  dower  aliened  to  the  difherifon  of  the  demandant.  So  Hob.  71. 
in  replevin,  where  the  defendant  avowed  the  taking,  as  a 
commoner,  damage  feafant,  the  plaintiff  in  bar  faid 
was  feifed  of  an  houfe  and  land,  whereto  he  had  common, 
and  demifed  unto  him  the  thirtieth  March-,  to  hold  from 
the  fcaft  of  the  Annunciation  next  before  for  a year,  the  de- 
fendant traverfed  the  leafe  modo  et  forma  j the  jury  found  that* 
f.  S.  made  a leafe  to  the  plaintiff  on  the  twenty- fifth  of 
March  for  one  yeat ; and  though  this  be  not  the  fame  leafe 
as  pleaded,  for  this  begins  on  the  day,  and  the  other  from  the 
day,  yet  the  plaintiff  had  judgment ; for  the  fubftance  of  the 
iflue  is,  whether  the  plaintiff  have  fuch  a leafe,  as  by  force 
thereof  he  might  ufe  the  common.  Ypt  it  muft  not  depart 
altogether  from  the  form  of  the  iffue,  as  if  it  had  been  found 
that  he  had  a right  of  common  by  leafe  from  another. 

L.  brought  an  a^ion  upon  apromilfory  note  of  thirty  pounds,  Langdon  , 
to  which  the  defendant  pleaded  that  the  plaintiff  was  indebted 
to  him  in  a larger  (umfcilicet  fixty  pounds,  which  far  exceeded 
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the  damage  laid  io  the  declaration  ; the  plaintiff  replied,  that 
he  was  not  indebted  to  the  defendant  in  the  fun^  offixty 
pounds  medoet  forma^  and  on  demurrer  (for  the  plaintiff  might, 
for  any  thing  appearing  to  the  contrary  in  his  replication,  owe 
the  defendant  fifty-nine  pounds,  nineteen  fhillings,  and  eleven 
pence  halfpenny  3 and  therefore  it  was  infified,  that  he  had 
tendered  an  immaterial  iflue)  the  court  held  that  the  fubftance 
of  the  replication  was,  that  the  plaintiff  was  not  indebted  to 
the  defendant  in  fo  much  as  would  exceed  his  own  demand 
in  the  declaration,  and  that  was  the  quefiion  for  the  court 
and  jury,  whether  he  were  fo  indebted  to  the  defendant  as  to 

Joy  V. Roberts,  exceed  his  demand,  and  not  precifely  how  much  3 and  a cafe 

Tr.  5 &;  6 o.  a-  cited  by  Mr.  Fihner,  which  was  allowed  to  be  law,  where 

KJl  ^ d ''  ^ 

in  debt  upon  bond  conditioned  to  pay  one  thoufiuid  pounds, 
the  defendant  pleaded  that  at  the  time  of  the  bill  the  plaintiff 
owed  the  defendant  fifteen  hundred  pounds,  to  which  theplain.> 
tiff  replied,  that  he  was  not  indebted  to  him  in  fifteen  huii* 
dred  pounds  modo  Es’  forma,  as  alledged,  and  iffue  thereon,  and 
verdiiEl  for  the  plaintiff,  and  upon  motion  in  arreft  of  judg- 
ment, one  queftion  was,  whether  the  iffue  were  well  joined, 
and  the  court  held  it  was. 

3 3alk.  *6o.  Covenant  by  a lefTee  againft  his  leffor,  and  breach  afligned 

on  the  covenant  for  quiet  enjoyment,  for  that  the  Icll’or  ouft- 
ed  him, — the  defendant  pleaded  that  he  entered  to  diftrain  for 
rent,  and  traverfed  that  he  cuffed  him  depramijfisi  the  plain- 
tiff demurred,  for  that  he  did  nottraverfe  that  he  oufied  him  de 
Pr£emifft%  or  of  any  part  thereof.  Sgd per  curiam  the  plea  is 
good,  and  proof  of  any  part,  had  the  plaintiff  joined  iffue, 
wouldhavebeen  fufficient. 

“Co-Ua?*.  But  when  a collateral  point  in  pleading  is  traverfed,  then 

modo  et  forma  is  of  the  fubftanceof  the  iffue  and  muff  be  prov- 
ed; as  if  a feoffment  be  alledged  by  two,  and  this  is  traverfed 
modo  et  forma,  and  it  is  found  the  feoffment  of  one,  there  rWs 
et  forma  is  material  : So  if  a feoffment  be  pleaded  by  deed,  and 
it  is  traverfed  abfque  -hoc  quod  feeffavit  modo  et  forma,  the  jury 
cannot  find  a feoffment  without  deed.  But  though  the  iffue  be 
upon  a collateral  point,  yet  if  by  finding  part  of  it,  itfhall  ap- 
pear to  the  court  that  no  fuch  aftion  lies  for  the  plaintiff, 
no  more  than  if  the  whole  had  been  found,  there  modo  et  forma 
are  but  words  of  form  3 as  in  trefpa fs,  quare  vi  et  armts,  if 
the  defendant  plead,  that  the  plaintiff  holds  of  him  by  fealty 
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Rsktive  to  "Trials  at  Njfi  Prius, 

and  renf,and  for  rentbehind  he  came  to  diftrain,  and  the  plain- 
tifF deny  that  he  holds  of  him  modo  et  forma.^  and  the  jury  find 
(or  evidence  prove)  that  he  holds  of  him  by  fealty  only,  the 
writfhall  abate,  for  by  the  flatute  of  Marlb,  c.  3.  no  tenant 
can  maintain  trefpafs  againft  his  lord,  fo  the  matter  of  the 
iffue  is,  whether  he  hold  of  him  or  not ; but  it  would 
have  been  otherwife  in  replevin,  for  there  the  avowant  being' 
to  have  a return  muft  make  a good  title  in  mnihus^ 
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PART  VIL 

Containing  ONE  B O O K« 

Of  GeneraU  Matters  relative  to  Trial, 


INTRODUCTION. 


Having  in  the  feveral  foregoing  parts  of  this  work 
taken  notice  of  the  various  aflions  which  may  be 
brought,  the  feveral  iflues  that  may  be  joined  thereon,  and  the 
evidence  which  is  proper  to  be  admitted  on  fuch  iffues,  as 
alfo  of  the  nature  of  evidence  in  general,  and  of  fuch  rules  re- 
lating thereto  as  are  univerfal  and  equally  applicable  to  all 
cafes,  I fhall  conclude  by  treating  of  fome  other  general  mat- 
ters relative  to  trials  at  Niji  Prius  under  the  following  heads, 

I.  Of  Juries. 

2.  Of  pleas  puis  dar reign  continuance. 

3.  Of  abatement  by  the  death  of  parties. 

4..  Of  demurrer  to  evidence. 

5.  Of  bills  of  exception. 

6.  Of  defects  amendable  after  verdiifl:,  or  aided  by  it, 
y.  Of  new  trials. 

Of  eoHs. 
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CHAPTER  I. 

Of  Juries. 

At  common  law  the  Ifllie  was  tried  in  the  court  where 
the  fuit  was  depending;  but  this  being  attended  with 
great  inconvenience  and  cxpence,  the  ftatute  of  Weftminjiet 
2.  c,  30.  ordained  that  all  pleas  in  either  bench,  which  re- 
quire only  an  eafy  examination,  fhall  be  determined  in  the 
country  before  the  judges  of  aflize. 

This  was  the  origin  of  trials  at  the  42  E.  3,  c.  J l. 

ahcrwards  regulated  the  procefs  of  the  venire^  &c.  and  put 
them  upon  the  foot  they  now  are. 

N.  B.  The  ftatute  of  Wtjiminjhr  2.  extending  only  to 
the  courts  of  K.  B.  and  C.  B,  whenever  an  ifiue  is  joined  in 
the  exchequer,  and  to  be  tried  in  the  county,  there  is  a par- 
ticular commiffion  authorizing  the  judges  of  aflize  to  try  it. 

Before  the  fiatute  of  3 G.  2.  the  fherifF  ufed  to  return  a fe- 
parate  jury  in  every  caufe  ; but  that  ai51:  ordains  that  he  fball 
return  only  one  panel  for  the  trial  of  all  caufes,  fuch  panel  not 
to  confift  of  iefs  than  48,  nor  more  than  72,  (without  the  par- 
ticular order  of  the  judges  who  go  the  circuit)  and  theirnames 
are  to  be  put  into  a box,  and  drawn  in  the  manner  we  daily  fee. 

However,  as  there  is  a claufe  in  that  aft,  empowering  the 
Court  upon  motion  to  grant  fpecial  juries,  it  will  be  proper 
to  talce  fome  notice  of  what  is  particularly  relative  to  them, 
before  I enter  into  fuch  matters  as  are  equally  relative  to  juries 
in  general. 

From  the  penning  of  the  aft  it  appears  to  extend  only  to  Symondt 
the  trial  of  any  ifl’ue  joined,  therefore  the  court  will  not  grant 
a fpecial  jury  upon  a writ  of  enquiry. 

The  method  of  llriking  fpecial  juries  is,  for  the  fherifF  to 
attend  the  fecondary  or  mafler  with  his  book  of  freeholders  at 
the  time  appointed  by  the  mafter  for  that  purpofe,  who  is  to 
give  notice  to  their  attornies  on  both  fidcs  to  be  prefent,  the 
mafler  then  takes48,outof  which  each  party  ftrikes  I2j  and  the 
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remaining  24?.re  returned.  If  only  the  attorney  on  one  fide  at* 
tends,  the  matter  is  to  ftrike  cut  the  1 2 for  him  who  is  ahfent- 
In  order  to  prevent  improper  applications  for  fpecial  juries, 
the  3 G.  2.  enacted,  that  the  party  applying  for  fuch  fpecial 
jury  to  be  ftruck  fiiould  pay  the  fees  for  ftriking,  and  not  be 
allowed  the  fame  upon  taxation  of  colls.  However,  that 
being  the  fmallefl  part  of  the  expence  was  found  infufficient, 
therefore  the  24  G.  2.  c.  18.  enacts,  that  he  fiiall  pay  all  the 
expences  of  the  fpecial  jury,  and  lhall  not  be  allowed  it  in 
cofts,  unlefs  the  judge  certify  in  open  court  on  the  back  of 
the  record,  that  it  was  a caufe  proper  to  be  tried  by  a fpecial 
jury.  And  in  order  to  leflen  the  expence  of  fpecial  juries, 
the  fame  act  directs  that  no  fpecial  juryman  fhall  have  more 
than  one  guinea  for  his  attendance. 

The  paity  at  whofe  requeft  the  fpecial  jury  was  ftruck 
may,  notwithflanding  that,  challenge  the  array.  So  he  may 
challenge  the  polls.  And  if  from  fuch  challenges,  or  from 
non-attendance  there  are  not  fulEcient  to  make  a jury,  either 
party  may  pray  a tales.  'I'he  ufual  method  now-a-days  is  to 
draw  fuch  tales  out  of  the  box  j though  where  it  is  defircd  by 
the  gentlemen  of  the  panel  who  appear,  and  confented  to  by 
the  parties,  the  IherifF  may  return  fuch  other  gentlemen  as 
can  be  procured  to  attend,  to  whom  the  parties  have  no  ob- 
jection, though  by  the  7^8  3.  f.  13-  f 3*  the  IherifF  is 

dire«9:ed  to  return  fuch  as  are  returned  upon  fome  other  pa- 
nel. And  note  ; that  in  indiClments  and  informations  nei- 
ther the  profecutor  nor  the  defendant  can  pray  a tales  without 
a warrant  from  the  attorney  general.  ~t~ 

To  come  now  to  fuch  matters  as  are  relative  to  juries  in 
general - 

And  fir  ft,  as  to  their  having  a view,  the  4?^  5 of  A/iCn- 
aels,  that  where  it  fhall  appear  to  the  court  to  be  proper  the 
jury  fliould  have  a view,  the  court  may  order  fpecial  writs  of 
dijlringas  or  habeas  corpus  to  iOue,  by  which  the  fherifF  fhall 
be  commanded  to  have  6 out  of  the  firft  12  of  the  jurors 
named  in  fuch  writs,  or  fome  greater  number  of  them,  at 
the  place  in  queftion,  fome  convenient  time  before  the  trial, 
who  fhall  there  have  the  matters  in  queftion  fhewed  to  them 
, /jj.  x-by  perfons  appointed  by  the  court. 

/ And  by  the  3 G.  2,  where  a view  fhall  be  allowed,  6 of  the 

^ r'  jurors  who  fl^all  be  named  in  fuch  panel,  or  more  who  fhall  be 
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mutually  alTented  to  by  the  parties,  or  in  cafe  of  their  difagree- 
laent,  by  the  proper  officer  of  the  court,  Ihall  have  the  view, 
and  ftiall  be  firft  fworn  to  try  the  caufe  before  any  drawing 
out  of  the  box,  purfuant  to  that  a£t. 

N.  B.  The  ufual  way  of  granting  views  now  is  on  the 
parties  entering  into  a rule  by  confent,  that  in  cafe  no  view 
be  had,  (as  if  no  jprors  attend  J or  If  a view  be  had  by  any  of 
the  jurors  whorafoever,  (though  not  being  fix  of  the  firft 
twelve)  yet  the  trial  {ball  proceed,  and  no  objeiSion  be  made 
on  account  thereof,  or  for  want  of  a proper  return*  Burr. 

Kep.  part 4.  vol,  i.  p.  3156. 

Having  now  brought  the  jury  to  the  bar,  the  next  thing 
to  be  looked  into  is  the  do6lrine  of  challenges. 

Challenges  may  be  either  to  the  array,  or  to  the  polls. 

Challenges  to  the  array  are  on  account  of  the  partiality  or 
infufficiency  of  the  fheriff,  or  other  officer  returning  the 

If  the  flieriit  be  liable  to  the  dlftrefs  of  either  party,  or  in 
his  fervice,  or  related,  or  contributory  to  the  cxpenceg  of  the 
caufe,  the  array  maybe  well  challenged. 

Before  the  4 fs”  ^ Ann,  the  want  of  huridredors  ufed  to  be 
a frequent  caufe  of  challenge.  But  by  that  a£l  and  the  23 
G.  2.  the  venire  is  always  to  be  de  cc/rp.  eomitatus. 

So  before  the  23  C.  2.  it  was  a good  caufe  of  challenge, 
that  there  was  no  knight  returned  in  a caufe  wherein  a lord 
of  parliament  was  party. 

If  either  party  be  apprehenfive  that  the  other  fide  will  chal- 
lenge the  array  on  account  of  relationfliip  or  intereft  in  the 
fheriff,  the  right  way  in  order  to  fave  time  is  for  him  to  fug- 
geft  fuch  matter  to  the  <:ourt,  and  pray  a venire  to  the  coro- 
ners, and  if  all  of  them  be  interefted,  then  to  two  elisors  to 
be  appointed  by  the  court.  If  upon  Ihewing  caufe  the  other  Colt.  137. 
party  admit  the  fadt,  the  procefs  fhall  be  diredted  accordingly,  b 

If  the  other  party  deny  the  fadV,  the  procefs  Ihall  be  diredied 
to  the  fheriff,  and  the  other  party  fhal)  not  afterward  be  ad- 
mitted to  challenge  the  array  on  that  account. 

If  the  fuggeftion  be  that  the  Iheriff  is  related  to  the  other 
party,  or  intere'fted  on  the  other  fide  j if  that  be  denied  the 
court  will  order  it  to  be  tried,  and  t(i£n  diredt  the  procefs 
according  to  the  event  of  fuch  trial. 


If 


,P7 


Palm-  363. 


Hob.  435. 


Skin.  ici« 


IntroduBiQn  to  the  Law 

♦ 

If  the  challenge  to  the  array  be  determined  againft  the 
party,  he  may  afterward  have  his  challenge  to  the  polls,  hut 
neither  party  fcall  take  a challenge  to  the  polls  which  he 
might  have  had  to  the  array.  It  is  to  be  feeii  therefore  what 
is  a good  caufe  of  challenge  to  the  polls. 

If  the  jury  upon  a view  hear  evidence,  it  is  a good  caufe  of 
challenge,  and  fuch  a mifdemeaiior  for  which  they  may  be  pu- 
nifhed  by  the  court. 

By  4 fa”  5 IV.  & M.  All  jurors,  other  than  ft  rangers  upon 
trials  per  medielatcm  lingute^  muft  have  10 1.  a year,  of  free- 
hold or  copyhold  lands,  or  ancient  demefne,  or  in  rents  in 
fee  or  for  life,  and  by  3 G.  2.  20/.  a year  leafehold,  over  and 
above  the  referved  rent,  is  a qualification,  the  leafe  being  for 
the  abfolute  term  of  5C0  years  or  niore,or  for  any  other  term 
determinable  upon  lives. 

The  jurors  ought  to  be  omni  exceptione  majorei  j therefore 
if  a juryman  be  related  to  either  party,  or  imerefted  in  the 
caufe,  or  have  declared  his  opinion,  or  have  been  arbitrator  iq 
the  caufe,  it  is  a good  caufe  of  challenge ; but  1 do  notenter 
at  large  into  thefe  matters,  becaufe  fince  the  3 G.  2.  by 
which  one  panel  is  returned  fof  the  whole  county,  and  not 
lefs  than  48  in  fuch  pane!,  caufes  of  challenge  to  the  polls 
are  not  fa  minutely  entered  into  as  formerly. 

It  is  a rule,  that  there  can  be  no  challenge  to  the  array  be- 
fore a full  jury  appears,  for  if  there  be  not  a full  jury  the  caufe 
will  remain  pro  deJeQu  juratorum  ; therefore  if  a full  jury  do 
not  appear,  the  party  who  intends  to  challenge  the  array  may 
pray  a tales,  and  afterward  challenge  the  jury  j but  the  chal- 
lenge muft  be  made  before  any  of  the  jury  are  fworn. 

So  if  you  would  challenge  the  polls,  you  muft  do  it  before 
the  juryman  is  fworn. 

Iti  what  manner  the  truth  of  the  challenge,  when  it  is  de- 
nied, is  to  be  tried  by  triers  appointed  for  that  purpofe,  may 
be  feen  at  large  in  Co.  Li.  therefore  need  not  be  repeated.  But 
if  a challenge  be  taken,  and  the  other  fide  demur,  and  upon 
debate  the  judge  over-rule  it,  it  is  to  be  entered  on  theorigU 
nal  record,  and  then  advantage  may  be  taken  of  it  above. 
But  if  the  judge  over-rule  the  challenge  without  a demurrer, 
it  is  proper  for  a bill  of  ejtceptiofts.. 
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Having  now  feen  in  general  how  a jury  is  to  be  got  toge- 
ther, it  is  neceflary  to  enquire  what  ought  to  be  their  beha- 
viour after  they  are  fworn. 

An  officer  of  the  court  ought  always  to  be  placed  at  the 
door  of  the  box  where  they  fit,  to  prevent  any  one  from  hav- 
ing communication  with  them.  And  when  they  depart  from 
the  bar,  they  arc  to  be  attended  by  a bailiff  fworn  for  that 
purpofe. 

The  jury  after  going  out  of  court  fliall  have  no  evidence  a R.  A. 
with  them,  but  what  was  fhewn  to  the  court  as  evidence,  nor  t 

that  without  the  dire6Uon  of  the  court.  The  court  may  per-  cr»  E-  411. 
mit  them  to  take  with  them  letters  patent,  and  deeds  under  * 
feal ; and  the  exemplification  of  witnelTes  in  chancery  if 
dead,  but  not  a writing  without  feal  unlefs  by  confent  of  par- 
ties: But  though  the  jury  take  with  them  patents,  deeds, 
without  leave  df  the  court,  or  writings  without  feal,  books, 

without  confent  of  court  or  party,  it  fhall  not  avoid  the  Cr.  E.  616. 
verdi£t,  though  they  be  taken  by  the  delivery  of  the  party  for  » R*  a.7j4 
whom  the  verdict  was  given.  So  though  one  of  the  juryfhew 
a writing,  which  was  not  given  in  evidence  to  his  compa- 
nions. But  if  they  examine  w’itnefTeS  by  tbemfelves,  though 
the  fame  evidence  which  was  given  in  court,  it  would  avoid 
the  verdidl ; but  they  may  come  back  into  court  to  hear  the  ^ a.  676. 
evidence  of  a thing  whereof  they  are  in  doubt.  So  if  the 
party  for  whom  the  verditft  is  given,  or  any  for  him,  deliver  a Co.  L.  ai?. 
letter  or  other  writing  not  given  in  evidence,  it  will  avoid  the 
verdift.  And  note;  fuch  caufe  muft  be  returned  upon  the  Cr.E.6ifi. 
fojieay  or  made  parcel  of  the  record,  otherwife  it  will  not  flay 
judgment,  or  be  error. 

It  is  fineable  for  the  jury  to  eat  at  their  own  charge  after  Cr.  E.  2.1^}, 
they  arc  departed  from  the  bar  ; But  it  will  not  avoid  the 
verdi£f,  as  it  will  if  they  eat  at  the  charge  of  him  for  whom 
the  verdift  was  given,  before  they  are  agreed  on  their  verdict.  . 

(But  note,  this  ought  to  be  certified  by  the  judge  on  the  Cr.J.it* 
pojlea,]  But  they  may  eat  at  his  charge  after  a privy  Ver- 
di^. 
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CHAPTER  ir. 


Of  Pleas  plus  darraign  Continuance. 


p\  S matter  may  happen  during  the  continuance  of  a fuit, 
Ti.  which  may  give  the  defendant  a plea  in  h!s  defence 
which  he  had  not  to  make  at  thecommencement  of  the  adion, 
it  is  to  be  feen  what  pleas  puis  darraign  continuance  zre  good, 
and  what  flialt  be  done  upon  them  ; I will  conhne  niyfelfhoW' 
ever  to  fuch  as  may  be  tendered  at  priusy  and  they  may 
be  either  in  abatement  or  in  bar. 

If  after  iflue  joined  in  ejedmentthe  plalntift' enter  into  part 
of  the  premifes,  the  defendant  may  plead  it  in  abatement. 

If  after  the  laft  continuance  the  plaintiff  give  the  defendant 
a releafe,  he  may  plead  it  in  bar. 

If  the  plaintiff  be  outlawed  in  a civil  fuit,  or  excommuni- 
cated fince  the  lad  continuance,  it  may  be  pleaded  in  bar; 
fo  if  feme  plaintiff  have  taken  baron.  So  in  debt  by  one  as 
ad  mini  (Ira  tor,  the  defendant  may  plead  that  the  plaintiff’s 
letters  of  adminiftratiou  are  revoked  puis  darraign  continuance. 
It  feems  dangerous  to  plead  any  matter darraign  cen- 
tinuancey  unlefs  you  be  well  advifed,  becaufe  if  that  matter  be 
determined  againO  you,  it  is  a confeffion  of  the  matter  in  iffuc, 
and  no  nifiprius  fiiall  be  granted.  And  the  plea  put  in  can- 
not be  amended  after  the  affixes  are  over:  but  it  may  during 
the  affixes  be  amended  before  the  judge  of  vijiprius. 

It  is  ill  the  breaft  of  the  judge  whether  he  will  accept  of 
fuch  plea  or  not, e,  whether  he  will  or  will  not  proceed  in 
the  trial,  therefore  the  party  ought  to  make  it  appear  to  the 
judge  that  it  is  a true  pleaj  yet  the  plaintiff  is  not  to  reply 
to  this  plea  at  the  affixes,  for  the  judge  has  no  power  to  accept 
of  fuch  replication,  nor  to  try  it,  but  only  to  return  the  plea 
as  parcel  of  the  record  of  nifi  prius ; and  if  the  plain  tiff  demur, 
it  cannot  be  argued  there. 

It  is  not  good  pleading  to  fay,  quod  pofl  ultimam  continual 
iiemm  fuch  3 thing  happened ; but  he  muft  alledge  precifely 
the  very  day,  time  and  place,  for  the  Venue  muft  be  laid  in 
this  as  in  all  other  pleas, 
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Thefe  pleas  are  twofoldj  in  abatement,  and  in  bar,  if  any 
thing  happens  pending  the  writ  to  abate  it,  this  may  be  plea- 
ded/>m  coNtinumce,  though  there  be  a plea  in  bar  ; 

for  this  only  waives  all  pleas  in  abatement  that  were  in  being 
at  the  time  of  the  plea  in  bar  pleaded,  but  not  matter  fubfe- 
quent:  and  though  pleaded  in  abatement,  yet  after  plea  in  bar 
pleaded,  it  is  peremptory  as  well  on  demurrer  as  on  trial,  be- 
caufc  after  a plea  in  bar  pleaded,  which  is  an  anfwer  in  chief, 
the  defendant  can  never  have  judgment  to  anfwer  over. 

When  it  is  pleaded  in  abatement,  it  muflr  conclude  fuod 
breve  eajfftur^  when  in  bar  quod  a^iionem  ukerius  manutenere  non 
debeti  and  not  that  the  formerinqueft  fliould  not  be  taken  : bc- 
caufe  it  is  a fubflantivc  bar  in  itfelf,  and  comes  in  the  place  of 
the  former,  and  therefore  muft  be  pleaded  to  the  a£fion. 

Note ; A pleapw/j  darraign  continuance  mzy  be  pleaded  after 
the  jury  are  gone  from  ihe  bar,  but  not  after  they  have  given 
their  verdidt. 

Note;  likewife  there  are  fome  Plea  which  may  he  pleaded 
at  nifi  prius  that  cannot  properly  be  termed  pleas  pins  dar^ 
raign  continuance^  becaufe  the  matter  pleaded  need  not  be  cx- 
prcfsly mentioned  to  have  happened  after  the  laftcontinuance. 

As  in  trefpafs  after  illue  joined  the  defendant  may  plead 
that  ihe  plaintiff  was  outlawed  of  felony  without  faying  after 
the  lall  continuance.  So  he  may  in  like  manner  plead  that 
the  plaintiff  was  covert  the  day  of  the  writ  purchafed,  though 
he  cannot  plead  that  the  plaintiff  took  baron  pending  the  writ, 
without  pleading  it  after  the  laff  continuance — The  diverfity 
feems  to  be  between  fuch  things  as  difprove  the  writ  in  fact, 
and  fuch  as  difprove  it  in  law. 

The  laft  continuance  where  fuch  plea  is  pleaded  at  the 
aflizes,  is  the  day  of  the  return  of  the  venire  facias,  from 
whence  the  plea  is  continued  by  the  award  of  the  difliingas 
or  habeas  corpus  till  the  next  term  nifi  prius,  £?c. 

If  the  matter  of  the  plea  arife  by  deed  it  ought  to  be  plea- 
ded with  a profert. 

The  form  of  the  plea,  if  at  the  aflizes.  Is  as  follows  : **and 
“now  at  this  day,  that  is  to  fay,  ^c.  comes  the  faid  C.  D, 
“by  R.  H.  his  counfel,  and  fays,  that  the  faid  jf,  B.  ought 
"not  further  to  maintain  this  action  againft  him  the  faid 
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C.  D.  becaufe  he  fays  that  after  the  day  of  Uft 
“ paft,  from  which  day  until  the  day  of  in  Mi(, 

term  next  (unlefs  the  juftices  of  oiir  lord  the  king,  afligned 
to  bold  the  aflizes  of  our  lord  the  king  in  and  for  the 
“ county  of  C.  fliould  firft  come  on  the  day  of 

**  at  B.  in  the  faid  county  of  C.)  the  a£Hon  aforefaid  is  con* 
“ tinued,  to  wit,  on,  £sfc.  at,  isfc.  the  faid  A.  B.  by  his  deed 

dated,  fs’c.  did  releafe” And  fo  ftiew  the  particular 

matter,  and  conclude,  “And  this  he  is  ready  to  verify, 
‘‘  wherefore  he  prays  judgment  if  the  faid  A.  B.  ought  fur- 
ther  to  maintain  this  a6:ion  againft  him,”  Es’r. 

In  trefpafs  againft  four,  after  feveral  continuances  three  of 
them  plead  the  death  of  the  fourth  after  the  laft  continuance, 
et  petunt  judicium  de  hrevi  ei  quod  hreve  illud  caffeiur.  And  on 
demurrer  the  conclufion  of  the  plea  was  holden  to  be  bad ; 
for  it  fhould  have  been,  petunt  judicium  fi  curia  uherius  prs- 
cedere  vult^  becaufe  in  the  writ  was  abated  before  by  the 

death  of  the  party, Had  it  been  a matter  which  only  made 

the  writ  abateable,  fuch  conclufion  feems  right. 

Note;  It  feems  agreed  that  the  defendant  can  have  but 
one  plea  after  the  laft  continuance. 

Where  a plea  is  certified  on  the  back  of  the  pojiea^  and 
the  plaintilF  demurs,  if  the  defendant  on  the  expiration  of  a 
rule  given  for  him  to  join  in  demurrer,  refufes  to  do  fo,  the 
plaintiff  may  fign  judgment. 
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Chapter  ill. 

of  Abatement  by  the  Death  of  Parties. 

This  was  a curious  tearhtng  as  it  flood  at  common  la'^ 

In  fuch  cafes  where  there  were  more  plaintiffs  and  de- 
fendaDts  than  one ; for  the  rule  laid  down  by  Lord  Chief 
Baron  Gilbert  in  his  hiflory  of  C.  195,  though  founded  in 
rcafon,  does  not  feem  to  be  warranted  intirely  by  the  cafes  j 
the  rule  laid  down  by  him  is,  that  wherei^er  the  death  of  any 
party  happens  pending  the  writ,  and  yet  the  plea  is  in  the 
fame  condition  as  if  fuch  party  were  living,  there  fuch 
death  makes  no  alteration.  However,  now  by  8 9 3. 

r.  II.  if  there  be  two  or  more  plaintiffs  or  defendants,  and 
one  or  more  of  them  fhould  die,  if  the  caufe  of  a£tion  furvive, 
the  aiSion  fliall  not  be  thereby  abated,  but  fuch  death  being 
fuggefted  on  the  record,  fliall  proceed, 

By  the  fame  act,  if  any  plaintiff  happen  to  die  after  an  inter- 
locutory judgment,  the  atlion  fhall  not  abate,  if  it  might  ori- 
ginally be  maintained  by  the  executors  of  fuch  plaintiff,  and  if 
the  defendant  die  after  fuch  interlocutory  judgment,  the  affion 
fhall  not  abate,  if  it  might  originally  be  maintained  againft  the 
executors  of  fuch  defendant ; and  the  plaintiff  or  his  executors 
may  have  a Jci.  fa%  againft  the  defendant  or  bis  executors,  to 
fhew  caufe  why  damages  fhould  not  be  afTefied,  Cs’e. 

By  the  17  Car,  2>  c-  8*  it  is  enabled.  That  in  all  ailions 
perfonal,  real  or  mixed,  the  death  of  either  party  between  the 
verdict  and  judgment  fhall  not  be  alledged  for  error,  fo  as 
fuch  judgment  be  entred  within  two  terms  after  fuch  verdict. 

The  death  of  either  party  before  the  affixes  is  not  remedied  Salk,  t. 
by  this  ftatute,  but  if  the  party  die  after  the  affixes  begin, 
though  the  trial  be  after  his  death  that  is  within  the  remedy 
of  the  ftatute,  for  the  affixes  is  but  one  day  in  law.  Yet  the 
Court  faid  it  was  in  their  diferetion,  whether  they  would 
arreft  the  judgment;  but  in  Lord  Raymond  1415-  it  was 
holden  not  affignable  for  error,  it  appearing  by  the  record 
that  the  defendant  appeared  ^er  atiornatum  fuum. 
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CHAPTER  IV. 

Of  Demurrer  to  Evidence. 

f 

IF  the  plaintiff  or  defendant  give  in  evidence  matter  of  re- 
cord, or  writings,  or  parol  evidence  on  which  a doubt  in 
law  arifes,  the  other  fide  may  demur  to  the  evidence  y other- 
wife  if  there  be  a doubt  whether  the  fa£t  be  well  proved,  for 
the  jury  may  find  it  on  their  own  knowledge.  He  that  de- 
murs CO  evidence  admits  it  to  be  true,  and  if  the  matter  of  fa£t 
be  uncertainly  atledged,  or  it  be  doubtful  whether  it  be  true 
or  not,  becaufe  offered  to  be  proved  only  by  prefumptions  and 
probabilities,  and  the  other  party  will  demur  thereupon,  fo 
that  the  truth  of  the  fa£l  as  well  as  the  validity  of  evidence 
be  referred  to  the  court,  he  that  alledges  this  matter  cannot 
join  in  demurrer,  but  ought  to  pray,  judgment  of  the  court 
that  his  adverfary  may  not  be  admitted  to  his  demurrer,  un- 
lefs  he  will  confefs  the  matter  of  fa6^  to  be  true  ; and  if  he  do 
not  fo  do,  but  join  in  demurrer,  he  has  likewife  mifbehaved, 
and  the  court  cannot  proceed  to  judgment,  but  2.  venire  de 
nevo  fhall  go.  Where  there  is  a demurrer  to  evidence,  the 
judge  orders  the  aflbeiate  to  take  a note  of  the  teftimony,  and 
that  is  figned  by  the  counfel  on  both  fides,  and  the  demurrer 
is  affixed  to  the  fajiea.  If  one  demur  properly,  the  other 
ought  to  join,  except  it  be  in  an  information  at  thefuit  of  the 
king;  a fortiori  the  king  himfelf  need  not,  as  in  a quare  impedit^ 
but  the  judge  muft  diredt  the  jury  to  find  the  matter  fpecially. 
In  affumpfit  to  prove  a confideration,  an  arreft  was  to  be  proved 
by  the  plaintiff,  and  for  that  he  did  not  produce  the  writ,  the 
defendant  demurred  ; and  it  was  agreed  by  the  court  that  the 
writ  ought  tohave  been  produccd,hutbythedemurrerit  is  con- 
feffed;  the  arreft  being  matter  of  fa£f,  though  to  be  proved  by 
matter  of  record  ; and  the  jury  might  of  their  own  knowledge 
know  there  was  a writ ; and  by  the  demurrer  all  matters  of  fail 
are  confeffed  that  the  jury  could  know  of  their  own  conufancc. 

On  a demurrer  toevidence,the  only  queflion  for  theconfide- 
racion  of  the  court  is  whether  the  evidence  given  be  fuch  as 
ought  to  be  left  to  the  jury  in  fupport  of  the  Iffue  joined ; and  no 
objection  can  be  made  to  the  declaration  of  other  pleadings  in 
I'latftage  of  the  caufe-The  judgment  on  fuch  a demurrer  is,  that 
the  evidence  is,  or  is  not  Efficient  to  maintain  the  ift'ue  joined. 

On 
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On  a demurrer  to  evidence  the  moft  ufual  courfe  is  to  dif- 
charge  the  jury  without  more  inquiry,  (thotigh  they  may  find 
damages  conditionally)  and  for  a writ  of  enquiry  to  be  exe- 
ted  after.  But  If  the  matter  be  clear,  the  court  need  not  ad- 
mit a demurrer.  If  the  judge  admit  that  for  evidence,  which 
is  not,  the  party  cannot  demur  for  that  catlfcj  but  muft 
tender  a bill  of  exceptions. 

The  following  form  of  a demurrer  to  evidence  and  joinder 
thereto,  may  perhaps  be  foimd  ufeful  at  an  alfizes. 

“ Aftervirards  on  the  day,  and  at  the  place  within  con- 
“ tained,  before  Sir  Richard  Adarm  knight,  one  of  the  barons 
“of  our  lord  the  king,  of  his  court  of  exchequer  zt  Wejtmmfler^ 
“ Sir  knight,  one  of  thejufticesef  our  faid 

“lord  the  king,  affigned  to  bold  pleas  in  the  court  of  our  faid 


Cr.  Car.  143. 
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“lows,  juftices  of  our  faid  lord  the  king,  affigned  to  take  the 

“affizes  in  and  for  the  city  of  in  the  county  of  the 

“ fame  city,  according  to  the  form  of  the  flatute,  t^c.  come 
“as  well  the  within-named  Charles  IViibers^  efq  ; as  the  with- 
“ in-named  George  Wingfield,  efq;  by  their  attornies  within- 
“ named.  And  the  jurors  of  the  jury,  whereof  mention  is 
“within  made;  that  is  to  fay  R,  L.  ^c.  being  called  like- 
“ wife  come,  and  being  chofen,  tried  and  fworn  to  fay  the 
“ truth  of  the  premifles  within  contained  ; as  to  the  firil  iffue 
“between  the  parties  within  joined,  fay  that  the  faid  George 
“ IVin^field  is  guilty  of  the  trefpafs  within  complained  of,  i n 
“manner  and  form  as  the  faid  Charles  TVitbers  hath  above- 
“ complained;  and  they  afiefs  the  damages  of  the  faid  Charles 
Withers,  by  reafon  thereof  to  fix  pence.  And  as  to  the  ifi'ue 
“laftly  within  joined  between  the  faid  parties,  the  faid  George 
“ Wingfield  Qisvi/^  in  evidence  to  the  jury  aforefaid,  to  prove 
“ and  maintain  the  iffije  laflly  within  joined  on  his  part  by  one 
“ witnefs,  that”  {fo  ftate  the  evidence)  “And  the  faid  Charles 
“ Withers  fays,  that  the  aforefaid  matter  to  the  jurors  aforefaid, 
“ in  form  aforefaid  Ihewn  in  evidence  by  the  iziA  George  PFing- 
field,  is  not  fufficient  in  law  to  maintain  the  faid  iffue  laftly 
“ within  joined,  on  the  part  of  the  faid  George  Wingfield,  and 
“ that  he  the  faid  Charles  PFithers,  to  the  matter  aforefaid,  in 
“ form  aforefaid  fhewn  in  evidence,  hath  no  neceffity,  nor  is 
“ he  obliged  by  the  laws  of  the  land  to  anfwer ; and  this  he  is 
“ ready  to  verify  : Wherefore  for  want  of  fufficienfmatter  in 
“ that  behalf  fliewn  in  evidence  to  the  jury  aforefaid,  the  faid 
Charles  Pf'^hithers  prays  judgment,  and  that  the  jury  aforefaid 
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**  may  be  difcharged  from  giving  any  verdifl  upon  the  fasd 
**  ifTue  3 and  that  his  damages  by  reafon  of  the  trefpafs  within 
“ complained  of,  may  be  adjudged  to  him,  “ And  the 

“ faid  George  Wingjield,  for  that  he  hath  {hewn  in  evidence 
**  to  the  jury  aforefaid,  fufHcient  matter  to  maintain  the  idiie 
laftly  within  joined,  on  the  part  of  the  faid  George  Wingfield, 
**  and  which  he  is  ready  to  verify;  and  for  as  much  as  the 
“ faid  Charles  Withers  doth  not  deny,  nor  in  any  manner  an- 
fwer  the  faid  matter,  prays  judgment;  and  that  the  faid 
“ Charles  Withers  may  be  barred  from  having  bis  aforefaid 
**  a6tion  againff  him,  and  that  the  jury  aforefaid  may  be  dif> 
**  charged  from  giving  their  verdldl  upon  the  iiTue  laflly  join* 
ed,  Wherefore  Jet  the  jury  aforefaid  be  difcharged  by 

“ the  Court  here,  by  the  allent  of  the  parties,  from  giving 
“ any  verdidl  thereupon.” 


CHAPTER  V. 
Of  Bills  of  Exceptions. 


By  Weftminjler  %.  (13  A.  i.)  it  is  enaiSted,  That  if  one 
impleaded  before  any  of  the  jufticcs,  alledge  an  excep- 
tion, praying  that  the  juffices  will  allow  it,  and  if  they  will 
not,  if  he  write  the  exception  and  require  ihejuftices  to  put 
their  feals  to  it,  the  jufHces  fhall  fo  do,  and  if  one  will  not, 
another  fhall.  And  if  the  king,  on  complaint  made  of  the 
juiltces,  caufe  the  record  to  come  before  him,  and  the  ex- 
ception be  not  in  the  roll,  on  {hewing  it  written  with  the  fcal 
of  the  ju{tice,  he  {hall  be  commanded  at  a day  to  confefs  or 
deny  his  fcal,  and  if  he  cannot  deny  his  feal,  they  {hall  pro- 
ceed to  judge  and  allow,  or  difaUow  the  exception. 

The  bill  of  exceptions  muft  be  tendered  at  the  trial.  The 
nature  and  reafoning  of  the  thing  requires  the  exception  {hould 
be  reduced  into  writing  when  taken  and  difallowed,  like  a fpe- 

cial 


1 


'*•  s p T* 


l\ 


K.] 


I «£ 


Imi 

# *■  • ''  '*■  •'  "■' " ' '•' 


w 


:> 


?A 


■ -,r. ■ "'  ' '.  ■ " 6» 

it- j2j|^  ftx.  ■ ;M  mi,-.  »fll  .,^^i«liW 

:o':f  .■^^'■0'^  „“  ■ r • ‘ '•  ii 

...,,.>  . 17  <1*  «‘»4  ‘-.^.jftf'. 

• ▼ i i <. 


.’^■1 


Mi-- 


‘‘ii*  '*<».  ' !V" ' lO«  ' ^ 

V; 


LA 


f 4/ 


*: 


‘^r\' 

3.-^  -.!»  *' 


iL 


'H‘  '^t 


1^1 


^,ts 


'TBI  »»'£.- 

-J((t‘-:f»wfc.r  jr% 

■^LU-i  >-.  , ;?v'- .^’. 


'i  m 


# ► ■ ’tU' 


-A 


ny*,;^'t^;--‘-  ‘i-  . • , * 

ft  t. V .^  .Xt  u ’ " * '■  - ^ 

^ - ■ ■ -"" '■  il  ^ ' .1  ~ 


'7-*^l 


ifWSf. 


Irl 


3S.V 


3i6 


Relative  to  Trials  at  Nifi  Prius. 

Clal  verdiiS  or  a demurrer  to  evidence,  not  that  they  need  to  be 
drawn  up  in  form,  but  the  fubftaiice  muft  be  reduced  into 
writing  while  the  thing  is  tranfacSing.  If  a judge  allow  the  SirT.  Raym. 
matter  to  be  evidence,  but  not  concluixve,  and  fo  refer  it  to 
the  jury,  no  bill  of  exception  will  lie;  as  if  a man  produce 
the  probate  of  a will  to  prove  the  devife  of  a term  for  years, 
and  the  judge  leave  it  to  the  jury,  but  he  may  have  an  attaint 
agaijift  the  jury  if  they  find  againft  the  will. 

A bill  of  exception  ought  to  be  upon  fome  point  of  law,  Bridgman  aid 
cither  in  admitting  or  denying  of  evidence,  or  a challenge, 
or  fome  matter  of  law  arifing  upon  fa6l  not  denied,  in  which 
either  party  is  over-ruled  by  the  court  : If  fuch  bill  be  ten- 
dered and  the  exceptions  in  it  are  truly  ftated,  then  the 
judges  ought  to  fet  their  feal  in  teftimony  that  fuch  excep- 
tions were  taken  at  the  trial ; but  if  the  bill  contain  matters 
falfc,  or  untruly  Hated,  or  matters  wherein  they  were  not 
over-ruled,  they  are  not  obliged  to  affix  the  feal.  A bill  of 
exceptions  is  not  to  draw  the  whole  matter  into  examination 
again,  it  is  only  for  a Ungle  point,  and  the  truth  of  it  can 
never  be  doubted  after  the  bill  is  fealed,  for  the  adverfe  party 
is  concluded  from  averring  the  contrary,  or  fupplying  an 
omiffion  in  it. 

If  the  judges  refufe  to  fign  the  bill,  the  party  grieved  by  ainft.  4^6. 
the  denial  may  have  a writ  upon  the  Hatute,  commanding  the 
fame  to  be  doneya-vtif  formam  jtatuti\  it  recites  the  form  of  Bridgman  « nit 
an  exception  taken  and  over-ruled,  and  It  follows  vohis  fr<£~ 
animus  quod fi  ka  ejl^  tunc  jigilla  vejlra  appanatls  ; and  if  it  be 
returned  qmd  non  ka  ejl^  an  ai^ion  will  lie  for  a falfe  return, 
and  thereupon  the  furmife  will  be  tried,  and  if  found  to  be 
fo,  damages  will  be  given,  and  upon  fuch  a recovery  a pe- 
remptory writ  commanding  the  fame. 

In  Sir  H.  Vane's  cafe,  (who  was  indicSed  for  high  treafon)  x Lev.  63* 
the  court  refufed  to  fign  a bill  of  exceptions,  becaufe  they 
faid  criminal  cafes  were  not  within  the  flatute,  but  only 
a6lions  between  party  and  party.  But  in  i Leon.  5.  it  was 
allowed  in  an  indj£lment  for  a trefpafs,  and  in  i Vent,  366- 
in  an  information  in  nature  of  a quo  warranto. 

A bill  of  exceptions  is  only  to  be  made  ufe  of  upon  a Caf.  temp, 
writ  of  error,  and  therefore  where  a writ  of  error  will  not  Wardw.  24.-9, 
lie,  there  can  be  no  bill  of  exceptions.  , kitants  Pref- 

Though  ex  rigore  juris  the  party  fhall  not  have  advantage  of  ^ 

his  bill  of  exceptions,  but  on  a writ  of  error ; yet  where  the  *9^,  3. 24. 
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ailion  has  been  brought  in  the  court  of  K.  B.  that  court,  t» 
prevent  delay  aiui  expence,  has  fometimes  examined  the 
matter  before  judgment. 

If  the  bill  of  exceptions  be  not  tacked  to  the  record,  it 
feems  necefl'ary  to  fet  out  the  whole  record  in  it  in  the  fol- 
lowing manner. 

“ Be  it  remembered,  that  in  the  term  of  the  Holy  Trinity, 
in  the  third  year  of  the  reign  of  our  fovereign  lord  George  the 
3d . now  king  of  Great  Britain,  and  fo  forth,  came  William 
” Hickell  by  'Janies  Philips  his  attorney,  into  the  court  of 
our  faid  lord  the  king  of  the  bench  at  Wejlmmjier,  and 
**  impleaded  L^hn  Money,  "James  Watfon,  and  Robert  Blatk- 
7nore,  in  a certain  plea  of  trefpafs,  on  which  the  faid 
William  declared  againft  them,  that”  (fet  out  the  declara- 
ration  and  other  pleadings,)  And  thereupon  the  ilTue  was 
**  joined  between  the  faid  William  and  the  faid  John  Money, 
“ J nines  Watfon,  and  Robert  Blackmore  j and  afterwards,  to 
“ wit,  at  the  fittings  of  Nift  Piius  held  at  the  Guildhall  of 
“ the  city  of  London  aforefaid,  in  and  for  the  faid  city, 
“ before  the  right  honourable  Sir  Charles  Pratt,  knight,  chief 
“ jufiice  of  our  faid  lord  the  king  of  the  bench  at  Wejlminjler, 
**  Thomas  Lloyd,  efqj  being  a0bciated  to  the  faid  Chief  Juf- 
tice  according  to  the  form  of  the  flatute  in  fuch  cafe 
made  and  provided  j on  Wednefday  the  fixth  day  of  July,  in 
the  third  year  of  the  reign  of  our  faid  lord  the  prefent  king, 
the  aforefaid  ilTue  fo  joined  between  the  faid  parties  as  afoie- 
faid,  came  to  be  tried  by  a jury  of  the  city  of  London 
**  aforefaid,  for  that  purpofe  duly  impanelled,  that  is  to  fay, 
“ B*  and  C.  D.  is'e.  good  and  lawful  men  of  the  faid  city 
**  of  London  ; at  which  day  came  there  as  well  the  faid  William 
**  Hickell,  as  alfo  the  faid  John  Money,  James  Watfon,  and 
Robert  Blackmore,  by  their  refpeClive  attornles  aforefaid. 
“ And  the  jurors  of  the  jury  aforefaid  impanelled  to  try 
**  the  faid  ilTue  being  called  alfo  came,  and  were  then  and 
**  there  in  due  manner  chofen  and  fworn  to  try  the  fame  iffue  j 
and  upon  the  trial  of  that  ilTue  the  counfel  learned  in  the  law 
“ for  the  faid  William  Hickell,  to  maintain  and  prove  the  faid 
“ ifTue,  on  his  part  gave  in  evidence,  that”  (So  fet  out  the 
evidence  on  the  part  of  the  plaintifT,  and  then  fet  out  the 
evidence  on  the  part  of  the  defendants,  and  then  proceed  as 

follows) 
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follows)  Whereupon  the  faid  counfel  for  the  faid  defen- 
“dants,  did  then  and  there  in  lift  before  the  chief  jufticeafore- 
“ faid,  on  the  behalf  of  the  defendants  above-named,  that  the 
faid  fevera!  matters  fo  produced  and  given  in  evidence  on 
“ the  part  of  the  faid  defendants  as  aforelaid,  were  fufficient, 
“ and  ought  to  be  admitted  and  allovved  as  decifive  evidence, 
“ to  entitle  the  faid  defendants  to  the  benefit  of  the  ftatute 
made  in  the  24th  year  of  the  reign  of  his  late  majefly  king 
“ Gesrge  the  Second,  intitled,  an  a£t  for  rendering  juft  ices  of 
“ the  peace  more  fafe  in  the  executions  of  their  office,  and 
for  indemnifying  conftables  and  others,  afting  in  obedi- 
“ence  to  their  warrants  j and  that  therefore  the  faid  William 
“ Hickell  ought  to  be  barred  of  his  aforefaid  aiftion,  and  the 
“ faid  defendants  acquitted  thereof,  and  thereupon  the  faid 
defendants,  by  their  counfel  aforefaid,  did  then  and  there 
“ pray  of  the  faidjufticetoadmit  and  allow  the  faid  matters  and 
“ proof  foproduced  and  given  in  evidence  for  the  faid  defend- 
ants  aforefaid,  tobeconclufive  evidence  to  inti  tie  the  faid  de- 
fendants  to  the  benefit  of  the  ftatute  aforefaid,  and  to  bar  the 
faid  William  of  hisaclion  aforefaid.  But  to  this,  the  counfel 
“learned  in  the  law,  on  behalf  of  the  faid  Willfam  Hickell^  did 
“ then  and  there  infift  before  the  chief  juftiee  aforefaid,  that 
“ the  matters  and  evidence  aforefaid  fo  produced  and  proved  on 
“ thepartof  the  faid  defendants  as  aforefaid,  were  not  fuificient 
“ nor  oughtto  be  admitted  or  allowed  tointitle  the  faid  defend - 
“ ants  to  the  benefit  of  the  ftatute  aforefaid;  or  to  bar  the  faid 
“ William  Hlckelloi\ns  aforefaid  action,  and  that  neither  the  faid 
“ defendants,  or  any  of  them,  northefaid  earl  oiHallifax^  were 
“ or  was  within  the  words  or  meaning  of  the  ftatute  made  in 
“ the  feventh  year  of  the  reign  of  his  late  majefty  king  yamss 
“ the  Firft,  intitled,  an  att  for  eafe  in  pleading  again  ft  trouble- 
“ fome  and  contentious  fuits,  profecuted  againft  juftices  of 
“ peace,  mayors,  conftables,  and  certain  other  his  majefty’s 
“ officers,  for  the  lawful  execution  of  their  office,  nor  of  the 
“ ftatute  made  in  the  21ft  year  of  the  reign  of  the  fame  late 
“ king,  intitled,  an  aift  to  enlarge  and  make  perpetual  the 
“ a61:  madefor  eafein  pleadingagainft  troublefome  and  contef**- 
“ tious  fuits  profecuted  againft  juftices  of  the  peace,  mayors, 
“ conftables,  and  certain  other  his  majefty’s  officers,  for  the 
“ lawful  execution  of  their  oifice,  made  in  the  feventh  year  of 
“ his  majefty’s  moft  happy  reign  ; nor  of  the  faid  ftatute 
“ made  in  the  24th  year  of  the  reign  of  his  late  majefty  kiiig 
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“ George  the  Second  j nor  in  any  way  intitled  to  the  benefit 
of  any  of  thefe  ftatuces  : And  the  couiifel  for  the  fald 
' JVillmm  Hickell  further  infilled,  that  the  feizure  and  im- 
**  prifonment  of  the  faid  JViUiam  Hickell  were  not  made  or 
done  in  obedience  to  the  faid  warrant,  nor  have  the  faid 
“ defendants,  or  any  of  (hem  In  that  behalf,  any  authority 
“ thereby.  And  the  faid  Chief  JufHce  did  then  and  there 
**  declare  and  deliver  his  opinion  to  the  jury  afurefaid  ; That 
the  faid  feveral  matters  fo  produced  and  proved  on  the 
“ part  of  the  defendants  were  not  upon  the  whole  cafefuffici- 
**  ent  to  bar  the  faid  William  Hickell  of  his  a fore  faid  adlion 
“ againfi:  them,  and  with  that  dire^lion  left  the  fame  to  the 
“ faid  jury  ; and  the  jury  aforcfaid  then  and  there  gave  their 
verdi£l  for  the  faid  William  Hickelly  znd  L damages; 
whereupon  the  faid  counfel  for  the  faid  defendants  did  then 
and  there,  on  the  behalf  of  the  faid  defendants,  except 
to  the  aforefald  opinion  of  the  faid  Chief  Jullice,  and 
infilled  on  the  faid  feveral  matters  and  proofs  as  an  abfo" 
“ lure  bar  to  the  aforefaid  action,  by  virtue  of  the  laft  men- 
“ tioned  ftatute  : And  in  as  much  as  the  faid  feveral  matters 
“ fo  produced  and  given  in  evidence,  on  the  part  of  the  faid 
“ defendants,  and  by  their  counfel  aforefaid  objeiled  and 
infilted  on  as  a bar  to  the  adlion  aforefaid,  do  not  appear 
by  the  record  of  the  verdi(St  aforefaid,  the  faid  counfel  for 
“ the  aforefaid  defendants  did  then  and  there  propofe  their 
aforefaid  exception  to  the  opinion  of  the  faid  Chief  Jullice, 
**  and  requefled  the  faid  Chief  Jullice  to  put  his  feal  to  this 
“ bill  of  exception,  containing  the  faid  feveral  matters  fo 
**  produced  and  given  in  evidence  on  the  part  of  the  faid 
“ defendants  as  -aforefaid,  according  to  the  form  of  the  llatute 
“ in  fuch  cafe  made  and  provided  ; and  thereupon  the  afore- 
faid  Chief  Jullice,  at  the  requell  of  the  faid  counfel  for  the 
above  named  defendants,  did  put  his  feal  to  this  bill  of 
“ exception,  purfuant  to  the  aforefaid  llatute  in  fuch  cafe 
made  and  provided,  on  the  fixth  day  of  'July  aforefaid,  in 
the  third  year  of  the  reign  of  his  laid  prefent  majelly.” 
The  above  precedent  is  taken  from  a bill  of  exceptions, 
which  was  made  ufe  of  within  thefe  few  years  pall : but  it  does 
not  feem  neceflary  to  Hate  the  whole  record  in  the  bill,  provided 
the  bill  be  tacked  to  the  record ; which  the  llatute  plainly 
lliews  may  be  done,  by  faying,  if  the  exceptions  be  not  in  the  roll: 
And  there  are  precedents  to  warrant  this  mode  of  proceeding. 
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The  bill  of  exceptions  would  then  begin  as  follov/s, 
**  Which  faid  iflue  in  form  aforefald  joined  between  the  par- 
“ tics  aforefaid,  afterwards,  to  torV,  at  the  fittings,  tSc** 
(and  then  purfue  the  former  precedent, ) 


Vide  bill  of 
exceptions  ia 
Xodd  tjp* 
Eall-India 
Cofnpanv, 
Dorn,  Pfoc* 
17^7- 
April 
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VI. 


Of  Defeats  amendable  after  Verdi6l  or  aided  by  it. 


TH  E rule  is  to  allow  amendments  wherever  the  judge  has 
an  authority  to  try  the  caufe.  As  if  the  Niji  Prius 
roll  dilFer  from  the  plea  roll  in  a matter  which  does  not  alter 
the  iflije,  for  it  is  only  a tranfeript  of  it  to  carry  the  ifliie  of 
it  into  the  county.  But  in  eje£lment,  if  the  venire  be  de  pla- 
dto  tranfgreJJtonU,,  omitting  et  eje^ionls firmeCy  it  is  ill,  becaufe 
not  in  the  fame  afiian  ; but  if  the  dijlrmgas  or  hah.  corp.  is 
right,  the  venire  will  be  null,  and  the  want  of  it  is  aided. 
So  in  fci.fa.  againft  an  executor  to  have  execution  of  a judg- 
ment for  damages  in  trover,  it  was  moved  in  arreft  of  judg- 
ment, that  the  venire  was  in  pheito  debitiy  and  a new  venire 
was  awarded.  The  verdi£l  itfelf  may  be  amended  by  the 
memory  of  the  judge  who  tried  the  caufe.  And  on  the  autho- 
rity of  that  cafe  in  Cto.  Car.  the  pajiea  was  amended  by  the 
judge’s  notes  ; where  the  afibciate  had  miftaken  and  entered 
1 d.  damage  in  covenant,  taking  it  for  debt  inlfead  of  enter- 
ing damages  So  a fpecial  verdict  may  be  amended  by 

the  minutes  taken  by  the  clerk  of  affize,  but  nothing  can 
be  added  to  the  minutes  tho’  ever  fo  ftrongly  proved,  for  that 
would  be  to  fubjeil:  the  jury  to  an  attaint  for  what  was 
not  found  by  them. 

If  an  iflue  be  tendered  by  the  plaintilF,  and  the  defendant 
join  the  fimiliter  by  the  plaintifFs  name,  or  vice  verjuy  this 
fhali  be  amended,  there  being  a negative  and  an  affirmative 
between  the  parties. 

It  is  an  eflabliihcd  do^lrin^,  that  a verdi£b  will  aid  a title  de- 
feclively  fet  out,  but  not  a defetBvc  title.  As  in  trefpafs  for 
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taking  dung  without  (Ayin^fimum  fuum  or  ipfim  qumniis^  for 
that  is  a plain  defeat  of  title  j but  it  will  cure  all  the  omif- 
fions  of  the  parties  in  the  allegations,  which  mull  be  pre- 
fumed to  have  been  given  in  evidence  to  the  jury;  as  in 
a quare  mipedit,  if  a prefen  tat  I on  be  not  alledged,  yet  if  the 
iflue  were  fuch  as  to  make  it  necelTary  for  the  plaintiff  to 
prove  one,  the  want  of  the  allegation  will  be  cured  by  th« 
verdi£t. 

So  furplufage  doth  not  vitiate  after  a verdi^f,  but  if  it  be 
repugnant  to  what  is  before  alledged,  it  is  void.  As  in  tro- 
ver, if  the  plaintiff  declare  that  on  the  4th  of  Alarch  he  was 
pofl’efled  of  goods,  and  that  after,  viz.  ift  of  March  they 
came  to  the  defendant's  hands. 

If  the  gift  of  the  defendant’s  bar,  be  bad,  it  will  not  be 
cured  by  a verdi^l  found  for  him,  but  the  plaintiff  ftiall  have 
judgment  if  the  verdidf  pafs  for  him,  either  for  the  badnefs 
or  the  falfcnefs  of  the  bar  i as  if  in  debt  on  a llngle  bill  the 
defendant  plead  payment  without  any  acquittal,  and  it  is 
found  for  him,  yet  he  lliall  not  have  judgment  becaufe  the 
gift  of  the  plea  is  bad,  fince  the  obligation  is  in  force  till 
tilfl'olved,  eo  ligamine  quo  Ugatum  eji  j but  if  it  had  been  found 
for  the  plaintiff,  he  fliould  have  had  judgment. 

Note;  in  fail  fuch  plea  would  at  this  day  be  good  by 
4 Ann.  c.  16./.  12.  but  the  cafe  equally  ferves  for  illuftration. 

A verdiit  cannot  help  an  immaterial  iffue,  but  will  an 
improper  or  an  informal  one  ; as  if  not  guilty  be  pleaded  in 
debt,  tho’  this  be  an  improper  iffue,  yet  if  found  for  the 
plaintiff,  he  (hall  have  judgment.  So  in  affault  and  battery 
the  defendant  juftified  quod  moderate  cajligaviti  the  plaintiff 
replied  qmd  non  moderate  cajiigavity  and  after  a verdifl:  for  him 
had  judgment,  though  the  traverfc  was  informal,  for  It  ought 
to  have  been  de  injuria  Jua  propria.  So  in  replevin,  where 
the  defendant  avowed  for  rent,  for  that  A.  being  feifed 
in  fee  married  £.  and  had  iffue  D,  and  that  and  D. 
after  the  death  of  A.  granted  the  rent,  the  plaintiff  traverfed 
the  feifin  of  A.  the  defendant  had  avcrdiiSl,  and  it  was  holden 
good,  though  the  iffue  was  not  fo  apt  as  it  might  have  been, 
for  the  fcifin  of  the  grantor  was  what  ought  properly  to  have 
have  been  traverfed. 

But  for  the  better  underftanding  what  defeats  are  amendable 
after  verdift,  or  are  aided  by  it,  it  will  be  neceflary  to  take  a 
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curfory  view  of  the  fevcral  Aatutes  of  amendments  and  jeo- 
fails, and  to  note  fome  of  the  determinations  thereupon. 

By  14.  £.  3.  c.  6.  No  procefs  flxall  be  annulled  or  difcon- 
tinued  by  the  mifprifioii  of  the  clerk,  in  writing  one  fyllable 
or  letter  too  much  or  too  little,  but  it  fltall  be  amended. 

The  judges  conftrued  this  ftatute  fo  favourably  as  to  extend  S Co.  i 
it  to  a word  ; but  not  being  agreed  whether  they  could  make 
thefe  amendments  as  well  after  judgment  as  before  occafioned 
the  making  the  g H.  5.  c.  4.  and  4 H.  6.  c-  3.  by  which  fuch 
power  is  given  to  them  as  long  as  the  record  or  procefs  is 
before  them. 

By  8 ff.  6.  f.  12.  No  judgment  or  record  fhall  be  reverfed 
or  annulled  for  error  in  any  record,  procefs  or  warrant  of 
attorney,  original  writ  or  judicial  panel,  or  return,  by  razure, 
interlining,  or  by  addition,  fubftra£tion  or  diminution  of 
words,  letters,  titles,  but  the  judges  in  affirmance  of 
judgment  may  amend  all  that  which  to  them  fee  ms  to  be  the 
mifprifion  of  the  clerk. 

By  8 H.  6.  c.  15.  The  judges  in  any  records  or  procefs 
before  them  by  error  or  otherwife,  or  in  returns  of  fiierifFs, 
coroners,  may  amend  the  mifprifion  of  the  clerk  of  the 
court,  or  of  the  flierift's,  coroners,  their  clerks,  or  other 
officer  whatfoever,  in  writing  a fyllable  or  letter  too  much 
or  too  little,  • 

32  H.  8.  c,  30.  ena&s,  that  if  (1)  any  ifiue  be  tried  (2}  by 
bath  of  12  men,  for  the  (3)  party,  plaintiff  or  demandant,  or 
for  the  party  tenant,  or  defendant,  in  any  courts  of  record, 
judgment  ftiall  be  given,  any  (4)  mifpleading,  lack  of  colour, 
infufficient  pleading,  or  jeofail,  any  mifcontinuance  or  (5)  dif* 
continuance  or(6)mifconcelving  of  procefs,  misjoining  of  the 
iffue,  lack  of  warrant  of  attorney  of  the  party  againft  whom 
the  iffue  fliall  be  tried,  or  other  negligence  of  the  parties, 
their  counfellors  or  attornies  notwithftanding,  and  the 
judgment  fliall  ftand  according  to  the  (7)  verdidl  without 
reverfal. 

1.  If  in  replevin  the  plaintiff  is  nonfuited  after  evidence,  j 
and  the  jury  aflefs  damages  for  the  avowant,  this  is  no  trial  vide 
within  the  aft,  for  it  is  only  in  nature  of  an  enqueft  of  office, 

2.  An  Iffue  upon  nul  iiel  recerd  ls  not  within  the  aft.  n Co 

3.  So  an  iffue  between  the  demandant  and  vouchee  is  not  n Co 
within  the  aft. 
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4.  If  as  to  part  the  defendant  join  iiTue,  but  fay  nothing  to 
the  refl,  and  this  ifflie  be  found  for  the  plaintiff,  he  (hall  have 
judgment;  but  if  pleaded  to  the  whole,  it  is  a bad  plea,  and 
not  helped  by  the  ftatute. 

5.  This  ftatote  extends  to  difcontlnuances  on  the  part  of 
the  plaintiff  as  well  as  thofeon  the  part  of  the  defendant;  and 
to  thofe  after  as  well  as  before  verdiif. 


Savil,  ^7. 
Yelv,  15* 


Yeiv.  169- 


Cr«  £.  72^. 
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6.  Mifconceiving  of  procefs  within  this  a£l  is,  as  if  a di- 
ftr  'tngai  be  awarded  where  it  (hould  be  a ha*  cof.  But  it  is  other- 
wife  if  a ventre  (or  other  procefs)  be  awarded  to  a wrong  officer. 

y.  If  the  judgment  be  not  given  upon  the  verdidf,  it  is  not 
within  thea(5t;  as  in  debt  againft  an  heir  who  pleads  runs  per 
defcent*  except  %o  acres  in  D,  upon  which  ifliie  is  joined,  and 
verdict  fur  the  defendant.  If  the  plaintiff  take  judgment  upon 
the  confeffion,  it  may  be  reverfed  by  reafon  of  a difcontinu- 
ance. 

18  EUz.  e*  14.  ena£ls,  that  after  verdict  judgment  there- 
upon fliall  not  be  reverfed  for  want  of  form  touching  falfe 
Latitty  or  variance  from  the  regifter  or  other  faults  in  form  or 
for  want  of  any  (i)  writ,  original  or  judicial,  or  by  reafon  of 
any  (2)  imperfect  or  infufficient  return  of  any  flieriff  or  other 
officer,  or  for  want  of  any  warrant  of  attorney,  or  for  any 
fault  in  procefs  upon  or  after  any  aid,  prayer  and  voucher. 

1.  An  ill  writ  in  fubftance,  or  a good  writ  which  warrants 
not  the  declaration,  is  not  aided  by  the  ftatute  : But  the  want 
of  a bill  on  the  file,  which  is  in  nature  of  an  original,  is  aided 
by  the  equity  of  the  ait. 

2.  But  if  there  be  no  return,  or  the  writ  be  album  brevtf 
this  is  not  helped  by  this  ait,  however,  it  feems  remedied  by 
the  following  ftatutc. 

21  Ja.  I.  f.  13.  enaits, That  after  verdiit, judgment  there- 
upon fhall  not  be  ftayed  or  reverfed  for  any  variance  in  form 
only  between  the  original  or  bill,  and  the  declaration,  plaint 
or  demand,  or  for  lack  of  the  averment  of  any  life,  fo  it  be 
proved  they  are  living ; or  becaufe  the  venire  ha.  cor.  or  di~ 
Jiringas  was  awarded  to  a wrong  officer  upon  any  infufficient 
fuggeftion,  or  for  mifnaming  any  of  the  jury  in  furname  or 
addition  in  any  of  the  writs  or  returns  thereof,  fo  as  they  be 
proved  to  be  the  fame  as  were  meant  to  be  retained ; or  for 
that  there  is  no  return  upon  any  of  the  writs,  fo  as  a panel 
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be  returned  and  annexed  thereto ; or  for  that  the  IherifF  or 
other  ofHccrs  names  be  not  fet  to  the  return  of  fuch  writ,  fa 
as  it  appears  by  proof  that  the  writ  was  returned  by  him  ; or 
for  that  the  plaintiff  in  ejeefment  or  other  perfonal  ailion 
being  under  age  appeared  by  attorney  ; if  a verdid  pafs  for 
him. 

There  were  but  24  returned  upon  the  panel  annexed  to  the 
ventre  facial^  but  there  were  48  upon  the  ha^  cor.  upon  which 
the  defendant^ade  no  defence ; and  upon  motion  the  ver- 
di£f  was  fet  alide  withotit  coffs,  the  court  faying  that  the  21 
Jac.  I.  means  only  the  formal  words  upon  the  writ,  for  there 
mud  be  3 panel  annexed  to  the  return. 

j6  ^ 17  Car.  2.  c.  8.  (which  was  called  by  juftice  Twif- 
de»t  the  omnipotent  aft)  enafts.  That  after  verdift,  judgment 
thereupon  lhall  not  be  ftayed  or  reverfed  for  want  of  form, 
or  pledges  returned  upon  the  original,  or  for  want  of  pledges 
upon  any  bill  or  declaration,  or  for  want  of  a profert  of  any 
deed,  or  of  letters  teffamentary  or  of  adminiffration,  or  for 
the  omillion  of  vi  ei  armisy  or  contra  pacenty  or  for  or  by  reafon 
of^the  miftaking  of  the  ChrilHan  or  furname  of  either  party, 
fums,  day,  month,  or  year,  in  any  bill,  declaration  and  plead- 
ing, being  right  in  any  writ,  plaint,  roll  or  record  preced- 
ing, or  in  the  fame,  to  which  the  plaintiff  might  have  demur- 
red, and  Chewed  the  fame  for  caufe,  or  for  want  of  hoc  paratus 
eji  verificarCi  or  hoc  paratus  eji  vertficare  per  recorium^  or  for 
that  there  is  no  right  venue^  fo  as  a trial  was  by  a jury  of  the 
proper  county  where  the  aftion  is  laid,  or  for  want  of  a mife- 
rkordia  or  capiatur^  or  becaufe  one  is  entered  for  the  other  ; 
and  that  all  fuch  omiQIons,  variances,  and  defefts,  and  other 
matters  oflike  nature,  not  being  agatnff  the  right  of  the  mat- 
ter of  the  fuit,  or  whereby  the  iffue  of  the  trial  are  altered, 
fhall  be  amended,  where  fuch  judgments  are  crfliall  be  re- 
moved by  writ  of  error. 

In  an  attion  for  words  the  plaintiff  declared,  th  at  the  defend- 
ant (aid  apud  London,  that  he  had  ftolen  plate  at  Oxford ; the 
detendant  juftified  that  he  did  fteal  plate  at  Oxford,  per  quodhz 
fpoke  the  words  at  London',  the  ptainiiff  replied  de  injuria  fua 
propria  ; and  upon  iffue  tried  in  London,  obtained  a verdift  j 
and  chough  it  was  allowed,  that  the  only  point  in  iffue  was, 
whether  the  felony  were  committed,  which  was  triable  at  Ox~ 
fardy  yet  it  was  bolden  to  be  aided  by  this  aft,  and  the  plaintiff 
had  judgment. 
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Note ; An  aiVual  amendment  is  never  made  upon  this  a£^, 
but  the  benefit  of  the  a6t;  is  attained  by  the  court’s  over- look- 
ing the  exception. 

4 fsf  5 Ann.  c.  16.  e nails.  That  no  judgment,  by  confef- 
flon,  &c,  or  upon  any  writ  of  enquiry  of  damages  executed 
thereon,  fhall  be  Hayed  or  reverfed  for  any  imperfeilion,  mat- 
ter or  thing  whatfoever,  wliich  would  have  been  cured  by  any 
of  the  ftatutes  of  jeofail,  in  cafe  of  a verdiil,  fo  as  there  be  an 
original  writ  or  bill,  and  warrant  of  attorney  duly  hied  ac- 
cording to  the  law,  as  is  now  ufed. 

Note;  The  foregoing  ftatutes  areconftrued  not  to  extend 
to  criminal  proceedings,  on  account  of  the  words  “ plaintiff 

and  defendant”  made  ufeof  in  them.  But  by  q An.  c.  20. 
it  is  enabled,  That  all  the  ftatutes  of  jeofail  fball  be  extended 
to  all  writs  of  mandamus  and  informations  in  nature  of  a quo 
•warranto. 

5 G.  I.  c.  13.  After  the  claufe  of  amendment  of  writs  of 
error,  fays  that  where  any  verdiil  bath  been,  or  fhall  be  given 
in  any  a^lion,  fuit,  bill,  plaint  or  demand,  ^c.  The  judgment 
thereupon  ftiall  not  be  ftayed  or  reverfed  for  any  defeft  or  fault 
either  in  form  or  fubftance,  in  any  bill,  writ,  original  or  ju- 
dicial, or  for  any  variance  in  fuch  writs  from  the  declaration 
or  other  proceedings. 


CHAPTER  VII, 

Of  new  Trials. 

WE  have  feen  in  the  firft  chapter  of  this  book  how  the 
jury  are  to  demean  themfelves  during  the  time  of  the 
trial,  and  in  their  confultations  after  they  are  withdrawn  from 
the  bar.  However,  as  it  often  happens,  that  the  verdi£l  which 
they  give  is  not  fatisfadlory,  it  is  worth  enquiring  for  what 
caufes  averdiiSl  may  be  fet  aftde,  and  anew  trial  granted. 

It  is  a general  rule,  that  you  fiiall  not  move  for  a new  trial, 
after  you  have  moved  in  arreft  of  judgment.  However,  this 
2 rule 
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rule  extends  only  to  fuch  cafes  where  the  party  has  knowledge  Philips  ani 
of  the  fad  at  the  time  of  moving  in  arreft  of  judgment,  there-  ^ 

fore  3 new  trial  was  granted  after  fuch  a motion  on  affidavits 
of  two  of  the  jury,  that  they  drew  lots  for  their  verdict. 

An  information  was  cKhibited  agalnfl;  three,  and  a verdiih  ^ 

againft  all  three ; and  a new  trial  granted  as  to  Fern^  becaufe  carisJeamen 
he  had  not  fufficient  notice  given  him,  and  this  fpecial  caufe 
entered  upon  the  record,  and  judgment  was  againll  the  other  Moiris.  Miz-. 
two.  Yet  the  authority  of  this  cafe  may  well  be  doubted,  for  Capl  Ctabb’s 
where  there  were  feveral  defendants,  and  the  verdift  as  to  cafe,  m.  ^ 
fome  was  againft  evidence,  yet  the  court  would  not  grant  a 
new  trial,  for  they  faid  the  verdl£i  muft  ftand  or  fall  in  iota. 

So  where  one  ifliie  out  of  four  was  againft  evidence,  the  Re*  Pool, 
court  granted  a new  trial,  not  only  as  to  that  illue,  (for  that  *^^'*'* 
they  faid  cannot  be)  but  for  the  whole. 

But  then,  the  iflue  found  againft  evidence  muft  be  a ma-  Oexter'K-- 
tcrial  one  j for  if  out  of  three  ifllies  two  were  found  againft 
evidence,  yet  if  the  material  ifliie  in  the  caufe  be  agreeable  to 
evidence,  the  court  will  not  grant  a new  trial. 

As  the  granting  of  a new  trial  is  abfolutely  in  the  breaft  of  Silk.  644* 
the  court,  they  will  often  govern  their  diferetion  by  collateral 
matters  ; and  therefore  will  not  grant  a new  trial  in  hard 
aSions,  fuch  as  cafe  for  negligently  keeping  his  fire ; nor 
where  the  equity  of  the  caufe  is  on  the  other  fide. 

In  an  a£Uon  for  a libel,  the  jury  found  a verdi£l  for  the  de-  Burton 
fendant,  which  the  judge  reported  to  be  againft  evidence,  but  a. 

faid  he  fhould  have  been  fatisfied  with  half  a crow'n  damages  y 
whereupon  the  court  of  K.  B.  refufed  to  grant  a new  trial, 
faying  it  was  no  matter  of  contrail,  no  fpecial  damages  laid 
or  proved,  but  only  a vindiilive  ailion,  and  courts  of  juftice 
are  not  to  affift  the  paffions  of  mankind. 

In  an  iflue  out  of  chancery,  upon  a motion  for  a new  trial,  Ricbira^v* 
bccaufe  the  defendant  had  produced  evidence  by  furprife, 
which  the  plaintiiF  if  prepared  could  have  anfwered  ; one 
main  reafon  for  denying  the  motion  was,  that  the  plaintiff 
fufFcrcd  a verdift  to  be  given,  when  he  might  have  been  non- 
fuited,  which  1 mention  as  a caution  in  cafes  of  the  like 
kind. 

New  trials  are  often  granted  for  the  milhehaviour  of  the 
jury,  as  if  they  caft  lots  for  their  verdiil;  or  if  any  of  them 
declare,  that  the  plainiift'or  defendant  ffiall  not  have  a verdiil, 
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let  him  produce  what  evidence  he  will.  So  if  they  eat  athii 
expence  for  whom  they  give  the  verdidt,  l^c. 

The  court  will  not  grant  a new  trial,  becaufe  the  defendant 
came  unprepared,  even  though  it  be  in  a matter  which  it  was 
impoflible  for  him  to  forefee,  ex.  gr.  v7here  a witnefs  was  pro- 
duced to  prove  a fzQ:  committed  at  Canterbury,  who  could  be 
proved  at  the  time  to  be  at  another  place. 

In  adlions  founded  upon  torts,  the  jury  are  the  foie  judges 
of  the  damages,  and  therefore  in  fuch  cafes  the  court  will  not 
grant  a new  trial  on  account  of  the  damages  being  trifling  or 
excellive.  But  in  adlions  founded  upon  con tradt,  and  where 
debt  would  lie,  (and  before  Slade*s  cafe  would  have  been 
brought)  the  court  will  enquire  into  the  circumflances  of  the 
cafe,  and  relieve  if  they  fee  reafon. 

Upon  a motion  for  a new  trial,  the  way  is  to  grant  a rule 
to  fljew  caufe,  and  then  the  puifne  judge  of  the  court  fpeaks 
to  the  judge  who  tried  the  caufe,  (if  it  be  not  one  of  the  fame 
court)  and  obtains  a report  from  him  of  the  trial,  and  alfo  a 
iignihcation  of  what  his  fentiments  are  upon  it.  If  the  judge 
declare  himfelf  fatished  with  the  verdidl,  it  hath  been  ufual 
not  to  grant  a new  trial  on  account  of  Its  being  a verdidt 
againft  evidence.  On  the  other  hand,  if  he  declare  htmfelf 
dilTatisfied  with  the  verdldl,  it  is  pretty  much  of  courfe  to 
grant  it.  But  in  a cafe  where  the  judge  only  reported  evi- 
dence, without  declaring  himfelf  to  be  fatisBed  or  diflatisfied 
with  the  verdidi,  the  court  of  K.  B.  were  under  a difficulty 
how  to  behave  j however  they  feemed  inclined  to  hear  it 
fpoken  to  j but  through  their  interpofition  the  parties  agreed 
to  abide  by  the  determination  of  the  point  of  law. 

A new  trial  may  alfo  be  moved  for  on  account  of  the  mifdi-’ 
redlion  of  the  judge  in  a matter  oflaw,  or  for  his  admitting 
or  refuflng  evidence  contrary  to  law. 

So  the  want  of  due  notice  is  a proper  ground  for  a motion 
for  a new  trial ; but  the  defendant  is  precluded,  if  he  appear 
at  the  affixes  and  make  defence. 

Note  j That  in  giving  notice  of  trial  according  to  the  dif- 
tance  of  place,  the  miles  mull  be  by  reputation  and  not  ad- 
meafurement. 

Though  the  ufual  method  is  to  grant  a new  trial  upon  pay- 
ment of  cofts,  where  it  is  a vcrdidl  againll  evidence;  yet  under 
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particular  circumftances  it  may  be  granted  without  cofts,  as 
where  an  ai^ion  was  brought  on  two  bills  of  exchange  pay- 
able to  y/.  B.  or  trdery  one  of  them  being  indorfed  to  the 
plaintiff,  the  other  to  J.  S.  without  adding  or  order^  and  by 
him  indorfed  to  the  plaintiff,  wherefore  the  jury  found  for 
the  plaintiff,  on  the  Hrft  bill,  and  for  the  defendant  on  the 
fecond  j apprehending  that  by  the  ufage  of  merchants,  it  was 
notafSgnable  by  J,  5,  without  the  words  or  order.  On  mo- 
tion a new  trial  was  granted  without  coils,  becaufe  the  plain- 
tiff fif  the  verdi£l  were  to  ffand)  would  be  entitled  to  coils. 

A material  witnefs  for  the  defendant  concealed  himfelf  in 
the  plaintiff’s  houfe,  to  avoid  being  ferved  with  a fubpcsna, 
by  which  mean  the  plaintiff  obtained  a verdi<51,  but  the  court 
fet  it  afide  without  cofts,  it  being  unreafonable  for  the  plain- 
tiff to  carry  the  caufe  down  to  trial,  when  ike  knew  the  de- 
fendant could  not  make  a defence. 


CHAPTER  Vni. 

Of  Cofts, 

TH  E ilatute  of  Ghucejler^  6 Ed.  i.  f.  i.  is  the  firft  fta- 
tute  in  relation  to  colls  j by  which  in  an  ailize, 
damages  upon  the  infufficiency  of  the  difleifor  are  given 
againft  him  that  is  found  tenant,  and  damages  are  given  in  a 
writ  of  mrt  d^ancejior,  aiel,  &c.  reciting,  that  whereas  before 
that  time,  damages  were  not  taxed  but  to  the  value  of  the 
iifues  of  the  land,  it  is  provided  the  demandant  may  recover 
the  cofts  of  his  writ  againit  the  tenant,  together  with  his  da- 
mages, and  that  this  a£l  ihall  hold  place  in  all  cafes  where  the 
party  !s  to  recover  damages. 

Where  a man  before,  or  by  this  a£l  did  not  recover  da- 
mages, though  iimple,  double,  or  treble,  are  given  by  a fub- 
fcquent  a£l,  the  plaintiff  ihall  recover  no  colls ; as  in  quart 
impedit  \ decies  tanlum  : So  in  anai^ion  upon  5 E.  6.  c.  14. 
of  ingrollers  : But  in  all  cafes  where  damages  were  recovered 
before,  or  by  tbisaiSl,  the  plainiifF ihall  recover  bis  coBsalfo. 

This 


31* 

Eddie  ^nd 
Laird  £•  !• 
Cojup-  Tr. 
j G-  3.  Burr, 


Montpeffon  V, 
Randle,  H* 
to  Gi 


% IniL 


3^9 


An  IntrnduSiion  to  the  Law 


Mamfon  <1/, 
Adfhcad,  Tr, 
c^7  G»  a.  Kt 


Sheldon  qj, 
Ludgate,  C.  E# 
Tr*  3 G.  1* 


Salk.  %oZl 


Moor  -v*  Hal!, 
Tr.i  Gi  1. 


Hill  *u,  Reevf  i| 
C,  B.  Baft.  3 
G.  I* 


'I'hls  was  the  original  of  cofts  de  incremento  ; but  as  there 
are  feveral  fiatutes  fmcc  made^  I fhall  connder  them  in  order. 

Flrft,  where  the  plaintiE' lliall  have  no  more  cofts  than  da- 
mages. 

By  43  Eh  c.  6.  If  upon  actions  perfonal,  not  being  for  any 
title  or  intereft  of  lands,  nor  concerning  the  freehold  or  inhe- 
ritance of  any  lands,  nor  for  any  battery,  it  fliall  be  certifted 
by  the  judge  before  whom  it  fliall  be  tried,  that  the  debt  or 
damages  to  be  recovered  therein  do  not  amount  to  40  j.  the 
plaintiff" lliall  have  no  more  cofts  than  damages. 

By  21  Ja.  I.  r.  16.  If  the  damages  be  under  40  s.  in  a£lion$ 
on  Hander,  the  plaintiff' Hiall  have  no  more  cofts  than  damages. 

By  22  23  Car.  2.  c.  9.  In  all  actions  of  trefpafs,  afi'ault, 

and  battery,  and  other  perfonal  a£lions,  wherein  the  judge  at 
the  trial  ftiall  not  certify  that  an  aflault  and  battery  was  fuf- 
ffciently  proved,  or  that  the  freehold  or  title  of  the  land  was 
chiefly  in  queftion,  if  the  jury  find  damages  under  40  r.  the 
plaintiff  fliall  recover  no  more  coffs  than  damages. 

Declaration  was,  that  the  defendant  made  an  aftault  on  the 
plaintiff",  and  then  and  there  pufhed  him  down  on  the  ground, 
the  faid  ground  being  covered  with  water,  and  thereby  wetting 
and  fpoiling  his  coat,  whereby  he  became  lick  and  weak,  fs’r. 
after  verdict  for  the  plaintiff  for  20  r.  there  being  no  certifi- 
cate, the  court  on  motion  held  the  plaintiff  not  entitled  to  full 
cofts,  for  the  wetting  of  the  cloaths  is  not  a diftindt  thing 
from  the  aflault,  but  is  laid  as  a confequence  of  it;  it  is  an 
injury  arifing  from  che  original  caufe  of  action. 

Note  j on  writs  of  inquiry  in  cafes  within  this  ftatute,  the 
plaintiff  fliall  have  full  cofts,  though  he  do  not  recover  fo 
much  as  401.  damages. 

From  the  wording  this  ftatute  of  22  £5’  23  Car.  2.  It  has 
been  holden  to  extend  to  no  other  perfonal  a£tion  than  fuch  as 
relate  to  the  freehold,  or  things  fixed  to  the  freehold,  L e. 
only  to  fuch  cafes  where  the  freehold  may  by  prefumption  come 
in  queftion.  Therefore  in  trover  or  trefpafs  de  honis  afpertatis^ 
of  goods  not  fixed  to  the  freehold,  the  plaintiff'  fliall  havehis' 
full  cofts.  So  in  trefpafs  quare  claujum  Jregity  and  impounding' 
his  cattle,  becaufe  the  impounding  is  a perfonal  injury,  but 
then  the  defendant  muft  be  found  guilty  of  the  impounding. 

Bat  v;here  an  action  of  trefpafs  was  brought  for  breaking  and 
entering  the  plaintiff's  clofe,  and  cutting  down,  lopping,  and 
fpoiling  trees  there  growing  j and  the  plaiiiliff  recovered  a 
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verdi£l,  and  two  pence  damages ; it  was  h olden  he  was  in- 
ticled  to  no  morecofts  than  damages. 

So  in  trefpafs  for  breaking  and  entering  a houfe,  breaking 
down  the  window  Ihutters,  and  breaking  to  pieces  and  Ipoil- 
ingthe  bolt  belonging  to  the  window  fhutters  ; the  plaintiiF 
obtained  a verdict,  and  one  Ihilling  damages,  and  held  he  was 
intitled  to  no  more  cofts. 

So  in  trefpafs  for  breaking  and  entering  a dwelling  houfe 
and  making  a great  noife  there,  and  continuing  there  until 
the  plaintiff  and  another  perfon  were  compelled  to  give  and 
did  give  their  note  for  6/.  the  plaintiff  is  intitled  to  no  more 
cofls  than  damages. 

Where  the  caufe  originally  began  in  an  inferior  court,  and 
was  removed  into  K,  B.  or  C.  B.  the  plaintifF  ihall  have  his 
full  cods,  though  the  damages  under  40  r.  and  no  certifi- 
cate. 

There  needs  no  certificate  where  it  appears  by  the  plead- 
ing that  the  Interefi  of  the  hind  is  In  queftton,  as  where  a view 
is  granted.  Cockerillv.  Allanforiy  K,  B,  Tr.  22  G.  3.  ad- 
judged that  where  defendant  julHfied  for  a right  of  way,  and 
the  plaintifF  replied  rxtra  vianiy  and  the  defendant  pleaded  not 
guilty,  the  plaintiff  fhould  have  no  more  cofts  than  damages 
unlefs  the  judgp  certified  ; for  the  title  does  not  neceffarily 
come  in  queftion.  It  may  or  it  may  not  j and  if  it  does,  the 
judge  ought  to  certify. — So  in  aftault  and  battery,  if  the  de- 
fendant juftify,  for  that  admits  the  battery.  But  if  the  de-  ‘ 
fendant  juftify,  and  thereupon  the  plaintiff  make  a new  af- 
fignment,  to  which  the  defendant  pleads  the  general  iffue, 
the  plaintiff  will  have  no  more  cofts  than  damages  without  a 
certificate. 

Note;  Judges  have  differed  as  to  their  notions  of  giving 
thefe  certificates  j many  having  thought  themfelves  bound  by 
the  verdict  i others  thinking  the  ftatute  meant  to  leave  it  to 
tbeir  diferetion  on  the  whole  circuniftances  of  the  cafe : And 
this  feems  to  be  noiv  the  prevailing  opinion,  as  otherwife  the 
ftatute  would  be  intirely  ufelefs. 

By  8 Cs”  9 /'f . c,  II.  in  trefpafs,  if  it  fhall  be  certified  by  the 
judge,  that  it  was  wilful  and  malicious,  the  plaintifF  fhall  have 
his  full  cofts,  although  the  verdift  fhall  be  forlefs  than  40  r. 

Secondly,  Of  awarding  defendants  their  cofts. 

By  23  H.  8.  f.  15.  In  trefpafs  upon  5 R.  2.  debt  or  co- 
venant upon  any  fpecialty  on  contradf,  detinue,  account 
charging  as  bailiff  or  receiver,  cafe,  or  upon  any  ftatute  for 
any  offence  or  wrong  immediately  done  to  the  plaintiff,  if  the 
plaintifF  be  nonfuited  after  appearance  of  the  defendant,  or 
any  verdidf  againft  him,  the  defendant  fhall  have  his  cofts. 

This  ftatute  does  not  extend  to  an  a£fion  for  an  efcape,  nor 
to  an  a(£iioO  upon  8 //•  6.  for  a forcible  entry,  nor  to  an  a<^ion 
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upon  I 2 Ph.  Es*  M.  for  an  unlawful  impounding  of  a 
diftrefs,  nor  to  an  action  for  perjury  upon  the  llatute  of  5 
El,  nor  to  an  aflizc,  nor  to  an  a£lion  given  by  a fubfequent 
ilatute. 

By4y<?f.  I.  c.  3.  If  any  perfon  commence  any  a£lion  of 
trefpafs,  or  otheradlion  wherein  the  platiiti0'  might  have  cofts, 
and  after  appearance  of  the  defendant  become  nonfuited,  or 
any  verdiifl  pafs  again fl  him,  the  defendant  fiiall  have  his  colls. 

In  an  a<3ion  on  9 G.  r.  by  the  party  grieved  ('whofe  barns 
were  burnt)  againft  the  hundred  ; the  court  held  that  the  de- 
fendants were  Intitled  to  cofts  on  this  ftatute ; they  having 
obtained  a verdt<SI, 

By  the  8 9 IV.  3.  II.  in  trefpafs,  alTault,  falfe  impri- 

fonment,  or  ejectment  againft  feveral,  if  any  one  or  more  be 
acquitted  by  verdi£t,  every  perfon  fo  acquitted  fliall  recover 
his  coftsj  unlefs  the  judge  fhall  immediately  after  trial  in  open 
court  certify  upon  record,  that  there  was  a jeafonable ground 
for  making  fuch  perfon  a defendant. 

'I' his  ftatute  exrends  only  to  trefpafs  vi  et  armis^  and  not  to 
trefpafs  on  the  cafe,  nor  to  replevin. 

Thirdly,  Colls  in  waftc,  tithe, yf/,ya.  prohibition. 

By  the  8 J?  9 IV,  3.  in  ail  adtions  of  wafte,  debt  for  not 
fetting  out  tithe,  where  the  fingle  value  found  by  the  jury  docs 
not  exceed  twenty  nobles ; and  in  a fd,  fa.  and  fuits  upon 
probibiVion,  the  plaintiff  ftiall  recover  his  cofts;  and  if  the 
plaintiff  be  nonfuited  or  difeontinue,  or  a verdidt  pafs  againft 
him,  the  defendant  ftiall  recover  his  cofts. 

Note  ; Cofts  in  prohibition  Iball  be  taxed  from  the  fug- 
geftion,  fo  as  to  take  in  the  cofts  of  the  motion. The  fta- 

tute extends  only  to  cafes  after  ^lea  pleaded  or  demurrer 
joined,  but  if  there  be  judgment  by  default,  and  the  plaintiiF 
have  damages  on  a writ  of  enquiry  for  the  contempt  in  pro- 
ceeding after  the  prohibition  delivered,  which  is  confelled  by 
the  default,  he  will  be  entitled  to  cofts  at  common  law.  How- 
ever as  this  part  of  the  declaration  is  no  more  than  form,  cofts 
are  allowed  only  from  the  time  of  the  rule  of  a prohibition. 

Fourth,  Who  arc  intitled  to,  orexemptfrom  cofts. 

1 . Executors  or  adminiftrators. 

All  executor  or  adminiftrator  pays  cofts  in  all  cafes  where  he 
i&  defendant.  So  when  he  is  defendant>  and  judgment  is  given 
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for  him,  he  fhal!  have  his  cofts  : But  when  he -is  plaintiffj  MarihW 
hefhal!  pay  no  cofts  ; however  this  mutt  be  underftood  to  be  a. 

when  he  is  under  a neceflity  of  naming  himfelf  executor  or  b.r. 
adminittrator,  for  if  he  were  under  no  fuch  ncccfTity,  he  fhall 
pay  cofts. 

An  executor  pays  cofts  for  not  going  on  to  trial ; but  not  Scr.  S71. 
on  judgment  as  in  cafe  of  iionfuit. 

And  where  the  plaintiiF  declared  fingly  as  executor,  and  on  Harr's -i;.  jon«, 
the  defendant’s  pleading  othef  executors  named  with  him,  b.'r.  ^ 
moved  the  court  for  leave  to  difcontinue  without  paying  cofts, 
the  court  refufed  it;  for  he  ought  to  have  known  his  own 
title. 

2.  Officers. 

By  y Jac.  r.  5.  If  cafe,  trefpafs,  battery,  or  falfe  impri- 
fonment  ftiall  be  brought  againrt  any  juftice  of  peace,  mayor, 
bailiff,  conftable,  ^3’r.  concerning  any  thing  by  them  done  by 
virtue  of  their  office,  they  may  plead  the  general  ifliie,  Es’r. 
and  if  the  vrrdi<5f  fhall  pafs  with  the  defendant,  or  the  plain- 
tiff fhall  be  nonfuited,  or  fuffer  any  dlfconti nuance  thereof, 
the  defendant  fhall  have  his  double  cofts  allowed  by  the  judge 
before  whom  the  matter  is  tried. 

This  act  has  been  conftrued  to  extend  to  under  fheriffs  and 
deputy  conftables,  though  they  are  not  particularly  men- 
tioned. 

Note;  The  2 1 ^ac.  i.  r.  12.  extends  this  a£f  to  church- 
wardens and  overfeers  of  the  poor. 

The  officer  muft  get  a certificate  from  the  judge,  that  the  a Vent.  45. 
a£lion  was  brought  againfthim  for  fomething  done  in  the  ex- 
ecution of  his  office,  in  order  to  intitle  himfelf  to  double  cofts. 

In  trefpafs  for  taking  a gun,  the  plaintiff  dilcontinued  with  Devenifli 
leave  of  the  court,  and  upon  motion  for  a direction  to  the 
mafter  to  tax  double  cofts,  upon  producing  an  affidavit  that 
the  a^ion  was  brought  againft  him  for  what  he  uid  rn  the  ex- 
ecution of  his  office  as  juftice  of  peace,  a rule  was  granted 
accordingly,  the  court  faying  that  where  theie  was  a verdii5f 
for  the  defendant,  and  no  certificate  from  the  jud^e,  (or  after 
a nonfuit)  a fuggeftion  on  the  roll  was  proper,  but  that  it  was 
not  ncceftary  in  the  prefent  cafe  ; for  where  there  is  a dif- 
continuance  with  leave  of  the  court,  it  is  always  upon  pay- 
ment of  cofts ; and  therefore  here  it  muft  be  upon  payment 
of  double  cofts. 

3.  Informers.  4.  Party  grieved, 
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*A  common  informer  can  in  no  cafe  recover  cofts,  except 
exprefsly  given  by  the  ftatute  j hut  in  an  action  on  a ftatute 
by  the* party  grieved  for  a certain  penalty,  the  plaintiff  fhall 
recover  cofts  within  the  ftatute  of  GlouceAer^  which  gives 

cofts  in  all  cafes  v/here  the  party  is  to  recover  damages. 

But  where  the  duty  is  incertain,  as  to  recover  treble  damages 
as  upon  the  ftatute  of  wafte,  or  on  2 Ed.  6.  for  not  fetting 
out  of  tithe,  there  the  plaintiff  fhall  not  have  any  cofts. 

Note  ; Where  the  penalty  is  given  to  a common  informer, 
though  the  party  grieved  happen  to  bring  the  action,  he  mull 
bring  it  as  a common  informer,  and  fhall  not  have  cofts. 

By  5 IV.  fS  M.  c.  II.  All  parties  indi£led,  profecutinga 
certiorari  to  remove  an  indi£lnient  or  prefentment  of  trcfpafs 
or  mifdeineanor  before  trial  had  from  the  general  or  quarter 
feffions,  fhall  before  the  allowance  thereof  find  two  Aifticicnt 
manucaptors,  who  fhall  enter  into  recognizance  before  one 
or  twrs  juftices  of  the  county  or  place  in  the  fum  of  20/. 
with  condition  to  appear  and  plead,  and  to  procure  the  iffue 
to  be  tried  at  the  next  afttzes,  and  fuch  recognizance  fhall  be 
certified  into  the  court  of  K.  B.  and  the  name  of  the  profe- 
cutor  (if  he  be  the  party  grieved  or  injured,  or  fome  public 
officer)  to  be  indorfed  on  the  back  of  the  indidlment  returned  j 
and  if  the  defendant  be  conviifted,  the  court  of  K.  B,  fhall 
give  reafcnable  cofts  to  the  profecutor,  if  he  be  the  party 
grieved  or  injurt^l,  or  be  ajuftice  of  the  peace,  mayor,  bailiff, 
fffc.  who  fhall  profecute  on  account  of  any  fai^  that  con*- 
cerned  him  as  an  officer  to  profeente  or  prefent. 

A party  injured  within  the  meaning  of  this  a<ft  mufi  be  fuch 
a one  as  has  leceived  fome  real  injury,  and  therefore  where 
the  defendant  was  profecuted  for  an  attempt  to  burn  the  houfe 
of  y.  S.  and  for  that  purpofe  folliciting  M.  to  affift  her,  it 
was  holuen  that  the  profecutors  (who  were  M,  and  G.  next 
door  neighbours  to  y.  &.)  were  not  intitled  to  cofts,  and  it 
was  faid  neither  would  J.  S.  if  he  had  profecuted. 

5.  Defendants  in  informations. 

By  18  £/.  c.  5.  (which  is  made  perpetual  by  27  EL  c.  zo.) 
if  any  informer  or  plaintift' upon  a penal  ftatute  fhall  willingly 
delay  his  fuit,  or  difeontinue  or  be  nonfuited,  or  have  a ver- 
di£l  againft  him,  or  judgment  at  law,  he  fhall  pay  the  defend- 
ant his  cofts. 
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TTiis  ftatute  extends  only  to  common  informers,  who  are 
to  have  the  benefit  of  the  penalty,  and  not  where  the  penalty 
or  part  of  it  is  given  to  the  party  grieved 

N.  .B.  Profecutors  q.  iam  are  looked  upon  as  common  in- 
formers. 

There  is  a provifo  that  it  firall  not  extend  to  any  officers 
who  are  ufed  to  exhibit  informations,  but  it  mull:  appear  upon 
record,  elfe  the  court  will  take  him  to  be  a common  informer, 
and  will  not  admit  affidavits  to  the  contrary. 

By  4 & 5 fK  (s’  jM.  c.  1 8.  The  informer  is  to  enter  into 
a recognizance  of  20  /.  to  profecute  the  information,  and 
abide  byfuch  orders  as  the  court  ftiail  diredl  j and  if  the  pro- 
fecutor  do  not,  within  one  year  after  ifl'ue  joined,  procure  the 
fame  to  be  tried,  or  if  upon  fuch  trial  a verdi£f  pafs  for  the 
defendant,  or  in  cafe  of  a nolle  profequi,  the  court  of  K,  B.  is 
authorized  to  award  the  defendant  his  cofis,  unlefs  the  judge 
before  whom  fuch  information  fhall  be  tried,  fhall  at  the  trial 
in  open  court  certify  upon  record,  that  there  was  a reafon- 
able  caufe  fur  exhibiting  fuch  information. 

If  there  be  feveral  defendants.  Tome  of  which  are  acquitted 
and  others  found  guilty,  none  of  them  fhall  have  cofts,  for  till 
Sfy  g 3.  c.  II.  the  plaintiff  never  paid  cofts  in  any  adlion 
if  but  one  defendant  were  found  guilty,  and  the  4 fsi’  5 fs* 
M.  cannot  be  intended  to  make  profecutors  otherwife  liable 
than  as  plaintiffs  were  in  other  actions. 

Fifthly,  Cofts  in  traverfes. 

The  ftatute  of  Gioucefler  extends  only  to  give  cofts  in 
aSIons  real,  perfonal,  and  mixed,  therefore  traverfes  of  in- 
quifitions  are  not  within  it  j And  note  ; a noffanter  is  not 
an  aiftion  but  a traverfe. 

Sixthly,  Cofts  were  doubled. 

Where  damages  were  before  recoverable,  and  are  by  any 
ftatute  increafed  to  double  or  treble  the  value  ; cofts  atfo  as 
parcel  of  the  damages  fhall  likewife  be  doubled  or  trebled. 

But  where  a ftatute  gives  damages  double  or  treble,  where 
no  damages  were  formerly  recoverable,  no  cofts  fhall  bo 
allowed. 

Seventhly,  How  to  be  afTefTed  where  pleadings  double. 

By  4 5 Jnn.  c.  16.  Any  defendant  or  plaintiff  in  replevin, 

(nay,  with  leave  of  the  court,  plead  as  many  feveral  matters  as 
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he  fiiall  think  neceflary  for  his  defence,  provided  that  if  an^ 
fuch  matter  fbail  upon  demurrer  joined  be  judged  infufltcient, 
cofts  fllall  be  given  at  the  diCcretion  of  the  court  ; or  if  a ver- 
dict fhall  be  found  upon  any  ifiue  in  the  faid  caufe  for  the 
plaintiff  or  defendant,  cofts  fhall  alfo  be  given  in  like  manner, 
unlefs  the  judge  who  tried  the  faid  iffue  fhall  certify,  that  the 
laid  defendant  or  plaintiff  in  replevin  had  a probable  caufe  to 
plead  fuch  matter. 

In  trefpafs  the  defendant  pleaded  three  different  juftifica- 
tions  to  three  different  counts,  and  on  ifi'ue  joined  had  a ver- 
di£I  for  him  on  two,  and  againft  him  on  the  third.  On 
motion  this  was  huideii  not  to  be  a cafe  within  this  act,  and 
the  plaintiff  intitlcd  at  common  law  to  cofts  on  the  whole 
declaration. 

In  trefpafs  the  defendant  pleaded  not  guilty  and  feveral 
juftifications  ; upon  the  trial  the  plaintiff  not  proving  his 
poftellion  in  the  ioctn  in  quo^  the  defendant  bad  a veidi£l, 
and  by  dire£tion  of  Denifon  J.  the  verdi£t  was  entered  upon 
the  general  ifllie  only  ; upon  which  there  was  a motion  for 
a venire  de  n9vo.  But  the  court  refufed  the  motion,  faying 
the  verdici  was  compleat,  and  determined  the  caufe,  that  ilie 
plaintiff  was  not  intitled  to  damages,  though  they  faid  the 
plaintiff  might  have  inlifted  to  have  a verdid't  entered  on  the 
other  iflues,  for  the  fake  of  cofts  which  he  would  be  entitled  to, 
utilels  the  judge  certified,  that  the  defendant  had  probable 
caufe  to  plead  fuch  plea. 

Eighthly,  Where  a fpecial  jury. 

By  24  G,  2.  T he  party  who  moves  for  the  fpecial  jury  fljait 
pay  the  wEole  expence  occafioned  thereby,  and  in  the  taxa- 
tion of  cofts  be  allowed  no  more  than  if  it  had  been  a com- 
mon jury-;  unlefs  the  judge  certify  that  it  was  a caufe  proper 
to  be  tried  by  a fpecial  jury  ; And  the  fpecial  jury  fhall  have 
only  what  the  judge  allow's,  not  exceeding  one  guinea. 

As  there  are  fome  cafes  relating  to  cofts  which  could  not 
be  taken  notice  of  under  the  toregning  beads,  it  will  not  be 
imt>roper  to  tnfert  them  together  in  this  place. 

Ojie  defendant  gave  a general  rtleafe  to  the  plaintiff  after 
the  cofts  of  nonfuit  taxed,  and  upon  motion  he  was  ordered 
to  pfty  the  other  defendants  ilicr  fharcs. 

EaOii  defendant  is  anfwerable  for  the  whole  cofts  : therefore 
in  an  ejectment  againft  Jevcral,  where  the  defendants  de- 
fended feverally  } at  the  aiazes  one  confefted  and  had  a ver- 
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againft  him  ; the  others  Jid  notconfefs  ; the  court  upon 
application  faid  the  officer  mu  ft  tax  the  fame  cofts  againft  all 
tbc  defendants.  If  after  the  plaintiff  has  had  fauifatSIion 
againft  one,  he  ftiould  take  it  againft  another,  fuch  defend” 
ant  may  apply  to  the  court. 

Cofts  upon  feigned  iflites  abide  the  event  of  the  verdl£t  in 
like  manner  as  if  it  were  an  adverfary  f9it. 

In  crofs  atftions  of  aftault  each  party  being  nonfuited,  S.  had 
his  cofts  taxed  at  g A 10  J.  and  P.  his  at  i ^ f-  lo  where- 
upon he  moved  to  be  at  liberty  to  dedmft  the  9 /.  10  r.  out 
of  the  13  /.  lOr.  paid  by  him  into  the  ftieriff^s  hands  ; rule, 
to  fliew  caufe,  but  the  defendant  not  confenting,  the  court 
faid  they  could  not  do  it. 

So  in  an  aiftion  of  trefpafs  againft  four,  three  were  acquitted, 
and  motion  on  their  behalf  that  their  cofts  might  be  dedufled 
out  of  what  the  fourth  defendant  was  to  pay  upon  an  affidavit 
that  the  plaintiff  was  a travelling  Jew,  denied.  But 
where  Roberts  had  brought  an  aiftion  againft  Biggs  and  others, 
and  S/^^jhad  brought  a crofs  a£Iion  againft  Roberts-,  the  court 
of  C.  B.  ordered  that  upon  Biggs  acknowledging  fatisfatftion 
for  on  the  record  in  the  caufe  in  which  he  was 

plaintiff,  the  plaintiff  in  the  other  caufe  in  which  he  {Biggs) 
and  others  were  defendants,  Ihould  be  reftrained  from  taking 
out  execution. 

So  where  a plaintiff  being  nonfuited  the  defendant  took 
out  a^.  yh.  and  levied  part  of  the  cofts,  and  at  the  fame  time 
took  out  a ca.  Ja.  for  the  reft,  and  took  the  plaintiff  in 
execution,  which  being  irregular,  the  court  fet  it  afide  with 
cofts  ; the  defendant  moved  that  the  proceedings  againft  him 
on  account  of  thefe  cofts  Ihould  he  ftayed,  upon  his  entring 
up  fatisfa3:ion  upon  the  judgment  obtained  by  him  for  the 
fum  at  which  the  cofts  for  the  irregularity  were  taxed,  and 
upon  Ihewing  caufe  the  rule  was  made  abfolute. 

Motion  for.judgment  as  In  cafe  of  a nonfuit,  and  that  the 
mafter  Ihould  tax  the  cofts  for  not  going  on  to  trial  at  the 
fame  time,  refufed,  for  the  cofts  in  the  two  cafes  ought  not 
to  be  blended,  being  founded  upon  difterent  rights  : but  if 
on  Ihewing  caufe  againft  the  judgment  of  nonfuit,  the  court 
give  the  plaintiff  further  time,  it  is  always  on  paying  the 
cofts  for  not  going  on  to  trial,  unlefs  there  w'ere  a counter* 
mand  in  time. 
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Abatement, 

Death  of  leffor  in  ejeftment  is 
no  abatement>  ‘ Page  98 

Never  tenant  to  the  freehold,  mull  be 
pleaded  in  abatement,  116 

Covenant  joint,  and  a<^ions  againfi  one, 
molt  be  pleaded  in  abatement;  but 
if  adion  brought  hy  one  only,  the 
defendant  may  demur  158 

Where  a fuit  lhall  abate,  or  not,  by 
death  of  any  of  the  parties  pending 
the  writ,  3 1 2 

Promife  joint,  and  adion  againft  one, 
this  mull  be  pleaded  in  abatement; 

152,  158. 

Tenants  in  common. 

Abuttals. 

When  to  be  proved,  and  what  evi- 
dence fulEcient,  89 

Account. 

Againft  whom  it  lies,  127 

What  the  declaration  mull  alledge, 

ihidt 

What  evidence  on  the  plea  of  ne  ^ nques 
rteei-ver,  Ibia, 

What  judgment  in  this  adion,  Iltd, 
Cafe  will  lie  againft  a bailiff  00  an  ex- 
prefs  promife  to  account,  147 


Aflions. 

What  they  are,  2 

Local  or  tranfitory,  5,  10,  23,46, 

64,  161,  170,  178,  195  » 

Joint  or  feveral,  5,  15 2,  157,  158, 

188,  i8g,  202 
Where  cafe  or  trefjpafs  the  proper  re- 
medy, 79 

What  adions  given  by  ftatute,  fee  Hue 
and  Cry,  Tithes,  Trade,  Penal 
Statutes. 

Where  the  time  of  commencing  an  ac- 
tion may  or  mult  be  proved,  and 
how,  17,  137,  138,  145,149,  150. 
What  ftiatl  be  faid  to  be  a commence- 
ment, 15 1 

Adminiftration. 

By  whom  to  be  granted,  141 

What  is  evidence  of  it’s  being  granted. 

See  Executor. 

* 

Admiflion, 

Of  a party  where  evidence  or  not,  236 

Admittance. 

See  Copyhold. 

Adultery, 


I N D 


E X. 


Adultery. 

Action  for  it.  Page  26 

Will  not  lie,  if  done  with  the  huiband’s 
privity,  27 

Marriage  mu  ft  be  proved.  Ibid. 

What  will  be  evidence  in  this  aGion, 

Ibid. 

Where  the  confeftion  of  the  defend- 
ant or  the  plaintiff's  wife  is  evidence. 

Ibid 

What  is  proper  evidence  in  mitigation 
or  aggravation  of  damages.  Ibid, 

Limitation  of  sflion,  28 

Advowfon. 

Where  one  living  is  void  by  the  ac- 
ceptance of  another,  i 24 

Whether  void  by  inftitution  or  induc- 
tion^ Jhid. 

Where  the  imlitution  does  not  mention 
of  whole  prefemation,  paroi  evi- 
dence and  reputation  is  good,  125 

AfBdavit. 

Voluntary,  one,  good  evidence  again u 
the  party,  258 

Mull  be  proved  to  be  fworn,  and  a 
copy  iMiot  evidence, 

How  affidavit  made  in  a can fe  may  be 
proved,  UU. 

When  evidence  againft  ftrangers,  241 

Agent. 

Where  aflion  lies  agalnft  him  for  mo- 
ney received  for  his  principal,  133 

Agreement.  « 

See  Affumpht,  Contrafl, 


Ambiguity, 

Helped  by  averment,  or  not.  Page  297 

What  is,  ' 

Amendment, 

See  Jeofails  and  Verdift* 

Amends. 

See  Tender. 

Amercement. 

Debt  for  it,  • 167 

Ancient  Demcfnc. 

How  tried,  248 

Anfwer  in  Chancery, 

See  Chancery. 

Appeal, 

An  indiftnient  or  proceedings  on  it,  is 
no  evidence  on  an  appeal,  243 

Apprenticelhip. 

Adlion  for  following  a trade  without 
ferving  one,  where  it  lies,  192,  193 


Arrears. 


Of  rent,  to  whom  they  belong, 

13S 

Arreft. 

What  makes  one. 

6z 

When  void. 

63 

If  officer  muft  fliew  his  warrant. 

Ibid. 
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AiTault  and  Battery. 

AfTadtwhatj  Page  15 

Battery  what,  16 

What  defendant  may  give  in  evidence, 

Uid. 

Matters  of  excnfe  may  be  given  in  evi- 
dence, 1 7 

What  defendant  mull  plead,  17,18 
JiilHfication,  17  to  21 

Juftidcation  by  wife  in  defence  of  her 
hnfband,  1 8 

Son  aiTauU,  18,  ig 

Former  recovery  a good  pka  to  an 
aftion  for  fubfequent  * damages, 


19,  2G 


How  to  reply. 

i8,  19 

New  affignment, 

*7 

for  or  agitinllhuihand  or  wife, 

18, 

%20,  2 1 

Where  felony  may  be  given 

in  evi- 

dence  to  fupport  the  aflion. 

21 

Damages,  joint  or  feveral. 

2Q 

Iflcreafe  of  damages, 

21 

Limitation  of  aftioiis. 

22 

Aficts, 

Whaiare,  I40 

What  is  evidence  ©f,  i 40, 

141,  144,  145 
How  the  defendant  may  difeharge 
himfdf,  14O,  144 

W^hat  is  a confeflion  of,  141,  142,175 
Plea  of  nul  ajfets  ultra^  142 

AiTets  may  be  proved  any  wbere^  140, 

175 

Plea  of  rum  per  defeent^  1 7 5 , 76 

What  are  aflets  by  defeent  in  the  hands 
of  the  heir,  175,  259 

Aflignee. 

By  what  covenants  bound,  and  for  how 
longtime,  159,  160 


Of  what  covenants  lie  may  take  ad- 
vantage, Page  155,  160 ' 

Affignees  of  Bankrupt. 

See  Bankrupt,  Trover. 

Affize. 

Writs  of  120 

Affumpfit. 

The  feveral  forts,  128 

For  what  a fpecial  ajjkmfjit  lies,  145, 

146^ 153 

On  a fpecial  ajfumpfit^  the  dedaration 
mull  be  proved  as  laid,  145,  147 
Where  demand  neceifary  before  aftion 
brought,  and  how  to  be  alledged  in 
the  dedaration,  151 

How  the  proof  mu  ft  agree  with  the  de- 
claration, 129,  136,  145,  147 
Where  declaration  is  on  a fpecial  agree- 
ment, and  liLewife  on  general  i?ide~ 
bitaius  aj[u?nfjit^  plaintiff  may  retO'^ 
ver,  tlio^  fpecial  agreement  not 
proved,  140 

On  a promlfTory  note,  272  to  278 
Where  a note  may  be  given  in  evi- 
dence, 137 

On  a bill  of  exchange,  269  to  278 
Lies  for  money  lent  to  game  with, 

274 

Not  guilty,  no  plea,  152 

What  evidence  where  feveral  counts, 

^37 

It  mnft  agree  with  fome  count,  129 
Where  general  indebiiatm  offumpfit  lies, 
129,  139,  14Q,  154,  168 
Where  not,  153 

A gain  ft  a fherxff>  131 

For  a legacy,  llid^ 

For  money  paid  by  compullion>  132 

For 


INDEX. 


For  money  received  or  paid  under  a 
void  authority,  Pa^e  133 

Where  it  will  or  w'ill  not  lie  for  money 
received  under  pretence  of  right, 

Uid. 

By  whom  the  adion  fhall  be  brought, 

*33-  *34 

Where  ajjlanpjit  or  trover  proper,  72, 

132 

Muft  jlievv  for  what  caufe  the  debt  be- 
came due,  128 

Where  a hufband  is,  or  is  not  liable  to 
his  wife^s  contrafls,  1 54,  135,  136 
Where  benefited  by  them,  136 

hijimuVcontpuiaJfet  v;ith  the  defendant's 
wife,  where  good  evidence,  129 
On  infimul  compuiaffet  jury  may  give 
part  of  the  fum  laid  only,  Ikld^ 
So  in  all  other  cafes,  156 

There  mull  be  a promife  either  exprefs 
or  implied,  to  maintain  this  a£Uon, 

129 

Where  the  law  implies  a promife  or 
not,  129,  I 30,  167,  168 

Lies  on  an  award  made  in  purfuance 
of  a private  aft  of  parliament  for  in- 
clofing  lands,  129 

Will  not  lie  to  articles  on  account, 

Ur  on  promife  to  account,  i 3 1 

Where  there  is  a joint  debt,  152 

^gainft  an  executor  or  adminiftrator, 

, ^ HQ 

When  phm  admim^ra^it  admits  the 
debt,  Ihid^ 

What  is  evidence  of  afTets,  Ibid. 

Where  executor  may  give  in  evidence 
debts  paid.  Ibid. 

Where  he  may  retain,  141 

Where  he  may  give  evidence  of  debts 
of  a higher  nature,  or  muft  plead 
them,  and  how.  Ibid. 

When  a voluntary  curtely  is  a confider- 
ation  or  nor,  14^,  146 

What  is  a confiderarion,  147 

The  difference  between  a confideration, 
executed  and  exec  u tory , 1 46 


Of  illegal  coniideradons,  Putge  13?, 

132,  146 

Where  the  plaintiff  muiUliew  perfonn- 
ance  of  the  confideration  or  not, 

146, 147 

If  two  confiderations  alledged,  and  one 
idle,  it  is  fufficient  to  prove  the  other. 

Ibid. 

Mutual  promifes,  146,  J47 

When  performance  is  neceRary  to  be 
fiiewn,  it  muft  be  pleaded  with  a 
venue,  146 

Where  notice  mull  be  given  of  the  per- 
formance of  the  confideration,  148 
For  rent,  138 

Demands  in  different  rights  cannot  be 
joined,  *3^^- *39 

Where  it  lies  for  or  againft  a merchant 
or  faftor  on  the  con  craft  of  the  fac- 
tor, 130 

When  brought  for  money  received  ^id 
computandum^  what  neceflary  to  prove, 

148 

Statute  of  frauds  and  cafes  thereon,  279 
Where  that  ftatutc  has  altered  the  man- 
ner of  pleading,  279 

Limitation  of  aftion,  148 

Nm  ajfumpjit  infra  fex  anmt^ 

149,  [50 

Need  not  prove  the  confideration  on 
this  plea,  14S 

Aciio  non  infra  fix  annoiy  1 50, 

*5* 

Action  againft  feveral,  and  promifit 
within  fix  years  by  one.  if  fuL 
ficient,  149 

Where  an  executor  lhall  not  be  tied 
down  to  fix  years,  150 

What  evidence  is  fufficient  to  prove  a 
promiie  within  fix  years,  or  to  take 
the  cafe  out  of  the  ftatute,  148,  149, 

150,  151 

If  the  plaintiff  reply  a latiiaf^  he  muit 
ihew  it  continued  1 5 j 

Plaintiff  cannot  give  a latiiai  in  evi- 
dence, , Ibtd^ 

Whac 
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What  1!  the  general  ilfue*  151? 

What  may  be  given  in  evidence  on  it, 

152,  162 

\Vhatnot>  152,  153 

Adion  for  meat  found  for  defendaor, 
and  evidence  of  meat  found  for  his 
wife,  good,  1 36 

Evidence  of  a promife  to  the  executor, 
not  good  where  it  is  laid  to  be  made 
to  the  teflator,  150 

For  what  it  lies  againft  an  infant,  x 5 4, 

J55 

By  an  infant  on  mutual  promifes,  155 
Plea  of  tender^  JiU, 

How  a promife  may  be  difcharged,  1 5 z 
Where  brought  by  one,  when  the  pro- 
mife was  made  to  another,  133,  13  4 
^or  ufe  and  occupation,  138,  139 

haduit  tenemntisj.  no  good  plea. 

Hid, 

Attach  men  to 

Jfor  proceeding  after  prohibition,  ^ 218 
For  difobeying  a mandamus  againft 
whom  granted,  201 

Attaint. 

There  mail  be  no  other  evidence  given 
on  it  than  what  was  given  to  the  firft 
jury,  222 

Attorney, 

Where  neceftary  to  prove  his  authority, 
when  a leafe  is  made  by  him,  j 77 
Bringing  adiions  for  fees,  145 

Conveyancing  bufinefs  not  within  the 
ftatute, 

Letter  of  attorney  to  receive  money  is 
revoked  by  bringing  an  adlion,  153 

Attornment. 

Where  prefamed,  249 


Authority. 

Money  paid  oh  a void  authority  inay 

be  recovered  back.  Page  1 3 3 

Where  it  need  not  be  produced,  though 
a leafe  made  under  it, 

Averia  Carucss, 

See  Diftrefs. 

Avermeiic, 

What  to  be  proved,  167 

Where  it  is  no  part  of  the  contradi,  nor 
neceftary  to  maintain  the  adlion,  it 
need  not  be  proved,  3id 

Avoidance. 

See  Advowfoa, 

Avowry. 

See  Replevlnfr 

Award. 

Afliimplit  lies  on  an  award  made  under 
a private  aft  of  parliament,  1 29 

See  al/oI)thz  and  Bond, 


E. 

BailifF. 

Not  anfvverable  for  goods  at  all  events, 
. . . ■ 

Where  the  being  bailiff  is  traverfable, 

55 

Bailment 


Bailment. 


INDEX. 

Bargain  and  Sale. 


DifFerent  forts  of  it  74 

When  an  aftion  lies  againft  a bailee. 

Ibid. 

Bankrupts, 

Who  may  become  fo, 

Statutes  relating  to,  38 

ConJftruflion  of  the  llatutes,  38  to  4^ 
Mutual  debts  to  be  fet  off,  i8 1 

What  is  an  a£l  of  bankruptcy,  39 
Bankrupt  cannot  prove  it  himfelf,  40 
Bankrupt  cannot  prove  property  in 
^ Jiinifelf  unlefs  he  releafe  firft,  43 

Where  proof  of  bankruptcy  in  the 
plaintiff  ftiall  nonfuit  him,  153 

What  mu  ft  be  proved  in  an  afUon  by 
the  afllgnees,  37 

Of  proving  the  aliignment  41 

Proof  of  the  commiftlon,  W/V, 

Who  is  a good  petitioning  creditor, 

41,  iSz 

What  is  proof  of  property  in  the  bank- 
rupt, 42 

Where  he  may  or  may  not  prefer  one 
creditor  to  others,  3^j  37 

What  conveyances  by  him  are  fraudu- 
lent, 262 

Bankrupt  being  in  pofleffioii  of  lands, 
no  proof  of  title  within  21  k 

7/v/V. 

Of  what  goods  poffeffion  is  title, 

Of  what  not,  Uid, 


* » > 


Banks. 

Of  navigable  rivers,  are  common,  90 

Bar. 

Where  Judgment  againflone  is  fo  to  an 
a£Uon  againft  another^  49 


Inrolled,  when  copy  of  it  good  evi- 
dence 253 


Baron  and  Feme. 

Afllons  by  or  againft  them  22,  51 
Wiiere  they  may  join  in  action,  20,  21 
He  may  inJorfe  a note  payable  to  the 
feme,  273 

When  declaration  to  be  ad  damnam 
ipjorum  7 

How  trover,  trelpafs,  or  detinue  laid 
againft  him,  22,51 

When  a ca./a..  to  be  againft  the  wife 
only,  22 

When  for  an  injury  part  to  the  baron 
and  part  to  the  feme,  abated  as  to  ba- 
ron, and  judgment  for  the  reft,  20 
Feme  may  jullify  battery  in  defence  of 
her  hufband,  t8 

When  baron  liable  or  not  to  her  con- 
trafts,  135,  136 

When  benefited  by  her  contracts,  136 
When  a delivery  to  the  wife  is  a deli- 
very to  the  hulband.  Ibid, 

Difcontinoance  by  the  hufband  of  her 
land,  100,  loi 

Difcontinuancc  by  the  wife  of  his  land, 

lot 


Wife’s  confeffion  no  evidence  againft 


the  hulband. 

136 

When^  former  marriage 

to  be  pleaded 

or  given  in  evidence. 

21 

Replevin  by  them. 

55 

Detinue  by  them. 

50 

Againft  them. 

5' 

Where  witnefles  for  or 

againft  each 

other, 

286,  287 

Barratry. 


- / 


I 


>.  ;»■  « 


' I 


'i 

I 


1 


INDEX. 


Barratry. 

Cannot  give  evidence  of  piirticnkr 
fafts  without  giving  previous  notice. 

Page  296 

Barren  Land. 

What  is  fach,  191 

Baftardy. 

What  is  evidence  of  legitimacy  or  not, 

III,  112 

Of  length  of  pregnancy  after  hufband’s 
death,  11^ 

Of  the  plea  of  ne  unques  accsupltj  1 1 S 
Marriage  according  to  church  ceremo- 
nies, 28 

Baftard  etgm  his  privilege  1 1 ^ 

See  further  y Legitimacy,  Marriage. 

Battery. 

Sis  Affault, 

Behaviour. 

Sh  Charafter, 

Benefice. 

See  Advowfon. 

Bill  in  Chancery. 

Chancery, 

Bill  of  Exceptions. 

When  proper,  and  how  to  be  made, 

515,316 

The  form  of  it,  317 


Bill  of  Exchange. 

What  is  fo,  269,  27D 

Whea  a difebarge  of  a precedent  debt' 

*5J 

Days  of  grace,  27 1 

Protell,  Ibid^ 

When  to  be  made,  IhiJ^ 

Acceptance,  270 

Acceptance  of  one  partner  binds  the 
others,  Ihid^ 

What  mnfl:  be  proved  in  an  aftion 
again  11  the  acceptor,  Ibid^ 

When  the  drawer  is  difeharged,  27 1 
What  to  be  done  if  the  bill  is  loH, 

Ibid. 

Indorfenient  cannot  be  for  part  only, 

Uzd. 

Where  the  indorfement  is  different 
from  what  is  declared  on,  275 

Reafonable  time  for  the  indorfee  to 
keep  the  bill,  273  to  278 

Difference  when  payable  to  order  or 
bsarer^  273,  277 

Where  payable  at  nfance,  declaration 
muft  ihew  what  the  nhmee  is,  269 
What  to  be  proved  in  an  aftion  againft 
an  indorfer,  277  , 

Parol  acceptance  of  an  inland  bill 
good,  272 

Where  accepted  for  the  honour  of  the; 
drawee,  muft  not  be  protelied  to 
charge  the  acceptor,  271 

When  to  give  notice  to  the  drawer  If 
not  accepted,  Ibid. 

Bill  payable  to  a man's  order  is  pay- 
able to  himfelf,  273 

Proteil  need  not  be  fhewn  in  declara- 
tion on  an  inland  bill  of  exchange, 
but  mull  on  a foreign  bill,  278 
If  any  damage  accrue  for  want  of  pro- 
teft,  who  lhall  bear  it,  Ibid. 

A bare  indorfement  transfers  no  pro* 
perty,  275,  278 

Bit!  muft  be  produced  on  writ  of  in* 
quiry,  278 

Defendant 


INDEX. 


4 


l^efendaiit  may  fliew  it  was  given  on 
an  illegal  confideration,  P^ge  zy3 
See  alfo  Proniiilbr)'  notes. 

Bond. 

l)ifFerence  between  fingle  bonds  and 
bonds  with  conditions,  168 

To  perform  an  avyard,  162 

Where  Ibme  conditions  good  and  fbme 
bad,  171,  172 

for  performance  of  covenants,  attions 
on  them,  161,  163 

How  to  affign  the  breach,  ^ 163 

Kazure,  alterations,  or  tearing  off  the 
feal,  172 

What  lhall  cxcufe  from  performing  the 
condition,  ' 164,  i6; 

Cannot  be  avoided  by  faying  it  was  i 
made  on  condition,  uniefs  the  con- 
dition be  fltewn  in  writing,  173 
The  defendant  cannot  aver  rtie  condi- 
tion to  be  different  from  what  is  ex- 
prefled  in  writing,  ibid. 

Ettt  may  fliew  an  illegal  confideration 
ifconfillent  with  the  condition.  Ibid. 
Extinguiflics  a former  contrath,  155 
When  variance  between  the  bend  pro- 
duced, and  the  bond  declared  upon 
fliall  be  fatal,.^  / i6g.  170 

- — --  '2-1^ 

Breach.  | 

Where  it  muff  be  fliewn  in  debt  on 
bond,  i6z,  163 

If  collateral  matter  be  pleaded,  a 
breach  need  not  be  fliewn  in  the  vc- 
pHcation  in  any  cafe,  but  on  bond  to 
perform  an  aw'ard,  i6z 

Where  the  breach  is  fufhcicntly  al- 
ledged,  i6z,  163 

7'he  difference  of  affigning  a breach  in 
debt  on  bond  and  in  covenant,  163 

164 

Where  fevcral  breaches  may  be  affigned, 

163 


Bull. 

* 

See  Tithes, 

By-Law, 

What  good.  Page  lit 

What  is  proof  of  it.  Ibid. 


, Carrier. 

Who  is,  70 

M^here  liable,  70,  71 

Trover  again  ft  him,  36 

What  muft  be  proved  in  fuch  aflion, 

4+ 

Cafe  on  enSom  againft  him,  70.  71 


By  whom  the  aflion  muft  be  brought, 

36 

What  mufl:  be  proved  in  this  aftion,  72 
May  be  brought  againft  mailer  or  fer- 
vant,  70 

Mafter  or  fervant  may  bring  ajfumpfii 
for  carriage,  Ihida 

Aft  ion  for  refufitig  to  carry,  Ihid^ 
If  I fead  a fervant  with  the  goods,  the 
carrier  is  not  liable,  Ihii* 

Nothing  fliall  excufc  him  but  the  aft  of 
God  or  the  king^s  enemies,  Ihli^ 

Cafe. 

Where  cafe  or  trcfpafs  the  proper  re- 
medy, 26,  79 

W'liere  either  W’ill  do,  79 

Where  cafe  or  trover  proper,  78 

The  aft  done  muft  be  illicit  to  fupport 
it.  Ibid. 

For  injuries  arifing  from  negligence  or 
folly,  25 

Who  may  be  a witnefs  in  fuch  aftion, 

iHd. 

For 


i 


'IT- 


I 


n 


^1^,/V-T-Wir  , 

i^y-. 


If 

,;1 


INDEX 


For  Adultery Adultery, 

For  Deceit,  Deceit, 

For  tiiking  infufficient  pledges,  P^gt 

60j  6 1 

For  dlfturbiug  to  diftrain,  6i 

Forrefcuiug  a peHbn,  62 

For  refcuiag  a dilJFeis,  6 1 

Fora  falfe  return  to  a mandamus,  641 

202,  203 

Lies  againft  a judge  for  a falfe  return, 
where  he  refufes  to  feal  a bill  of  ex- 
ceptions, 316 

For  an  efcnpe  64,  65 

Contraft  declared  upon  muft  be  prov* 
ed,  1/J5,  147 

Foriuifbehavloiir  in  an  office,  64  to  70 
In  a truft  or  duty  69  to  74 

Againft  a returning  officer  for  denying 
a poll,  or  refufing  to  take  a vote,  64 
Agamft  a juitice  of  peace  for  not  exa- 
mining  a fervant  who  has  been  rob- 
bed, 64,  186 

For  negligence,  ignorance,  or  jnifbe- 
haviour  in  a trade,  73 

Where  an  adion  lies  on  a cuftom  10 
keep  a bull  or  boar,  and  by  whom, 

Ihid^ 

Does  not  He  where  the  law  lays  no  duty, 

7 + 

For  confequential  damages,  Ihid^ 

For  not  indofing#  Jhid^ 

For  negligently  keeping  fire,  li>id^ 

For  diverting  a water  courfe,  75 

For  obftruCting  a way,  75 

For  darkening  windows,  75 

Does  not  Ueforfetting  up  a new  fchool, 

75 

For  erecting  a ft  rry  76 

For  dillurbancc  in  common.  Ibid* 

What  declaration  fulBcient  for  it,  !bid^ 
What  evidence.  Ibid, 

For  difturbancc  in  a church  feat,  76 
In  nature  of  a conrpiracv,  13,  1^ 
For  diilul'bing  in  an  ofllcc,  76 

For  keeping  a dog  uicd  to  bite,  77 
For  digging  a pit  fir  q^.ody  &c*  77 


For  fiiooting  off  a gun,  fer  plain- 
tiff's decoy  was  damaged.  Page  79 
W’^here  the  fpecia!  damage  is  the  ground 
of  the  aflion,  what  may  be  given  in 
evidence  on  the  general  iffue,  78 
For  ufe  and  occupation,  139 

For  proceeding  after  prohibition,  21S 

^ if 

Challenge, 

To  the  array,  or  poll,  365,  306,  307 

Chancery, 

Where  the  bill  and  other  proceedings 
there  are  evidence,  ^34»  ^35 

How  proved  235,  236  238 

The  anfwermuft  betaken  all  together, 

» , . 237 

Where  the  anfwer  is  evidence  for  the 

defendant,  285 

The  anfwer  of  a guardian  or  truflee  is 
no  evidence  againll  an  infant  or  cef^ 
iuj  que  trufi^  237 

If  the  plaintiff  read  part  of  an  anfwer, 
he  makes  the  whole  evidence,  and  the 
defendant  may  infill  on  having  it 
"read  j unfefs  where  the  plain  tiff  reads 
it  only  to  prove  a vvitnefs  not  compe- 
tent, and  not  to  prove  the  iffue,  23S 
How  the  anfwer  mull  be  proved  on  an 
indictment  for  perjury,  239 

Df^pofuions,  where  evidence,  229,  239 
When  between  different  parties,  239, 

240 

In  cafes  of  tolls  and  cuiloms,  or  whu  e 
hear  fay  or  reputation  is  evidence, 
the  depoutioos  are  fo,  though  be- 
tween d i ffere  n t partie? , 239 

Where  admitted  as  evidence  in  chan- 
cery between  different  parties  in 
other  cafes,  340 

I Depoficions  before  an  arffwer  put  in  not 
1 evidence  anlefs  the  party  is  in  con- 


tempt, 


A a 


240 

Exaniina- 


INDEX. 


Exatnlnations  bene  are.  not  evi- 
dence without  an  order  of  the  court 
of  chancery.  Pag^  240 

/.Ecient  depofitions  may  be  read  with- 
out proving  the  bill  andanfvver. 

Ibid. 

Where  they  are  evidence  after  the  bill 
j isdifmiHed,  241 

Where  depafitions  in  one  caufe  were 
read  in  another  in  chancery.  Ibid. 
Decree  good  evidence  between  the  fame 
parties,  243,  244 

Chaplain. 

Retainer  as  fuch,  how  proved,  1 24, 1 25 

Character. 

When  put  in  ifaie,  and  what  may  be 
jjiven  in  evidence,  295,  296 

Charter. 

Operation  of  a new  charter,  112,  115 
^\'Ilat  is  evidence  of  an  acceptance  of 


it,  Ibid^ 

Surrender  of  an  Old  one.  Ibid. 

Chattel. 

Po/Tefiicn  a colour  of  title,  30 

Church  Seat. 

AfHon  for  difturbance,  76,220 

Ufage  to  repair,  if  to  be  proved,  76, 
' 219 

Proceedings  in  fpirltual  court,  219 

Command. 

When  tiaverfable,  5^ 

Common. 


Of  variance  between  the  preferiptirn 
and  evidence,  59,  60,  75  1 


If  common  for  a certain  number  of 
cattle,  need  not  fay  levant  and  coa- 
chant.  Page  59 

A&ion  for  difturbance  in,  75 

For  what  difturbance  it  lies.  Ibid, 

How  to  declare,  and  w'hat  to  prove.  Ibid. 

Compromife. 

An  offer  to  pay  money  with  a view  to 

that,  is  not  evidence,  237 

* 

Condition. 

Grantee  cannot  take  advantage  of  it 

before  notice,  160 

What  CO ndi Lions  are  within  32  //.  8. 

160,  16 i 

Not  performed  unlefs  the  meaning  of 
the  parties  complied  with.  Usd. 
Where  performance  excufed,  and  by 
what,  164,  i6j 

Negative  covenant  cannot  be  a condi* 
don  precedent,  165 

Where  feme  of  the  conditions  are  good 
and  others  bad,  172 

Cannot  avoid  a bond  by  flicwing  it  was 
made  on  condition,  unlefs  the  con- 
dition befliewn  in  writing,  173 
Cannot  aver  the  condition  to  be  differ- 
ent from  what  is  exprefled  in  writ- 
ing, Uid, 

But  may  fliew  an  illegal  condition  or 
confideration,  if  confillent  wdth  the 
condition  exprefled  in  writing,  Hid. 
May  plead  a condition  to  dctermineati 
eilate  fer  years  without  deed,  251 

Confeflton. 

How  given  in  evidence,  236 

Confirmation. 

Where  acceptance  of  rent  is  of  a leafc, 

96 
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Confideration. 

Ste  AlTumpfit* 

Confpiracy. 

On  cafe  in  namre  of  it,  one  only  may 
be  found  guilty.  Page  ijj. 

Conftable. 

ASlon  agsinft  him  how  reflraineJ,  25, 

24,  45,  83 


Corporation. 

Where,  and  who  may  remove  membera 
of  it.  Page  205 

In  what  manner  . 208,  30^ 

When  a fummons  js  necelTary  to  re- 
move, aoS 

For  what  caufe  they  may  remove  mem- 
bers, 206,  207,  20S 

What  a good  refignation,  207 

Where  to  eletl,  2o3 

See  Mandamus,  Quo  Warranto, 
Charter. 


Contraft. 


Cofts. 


When  complete,  36,  50,  51 


Conveyances. 


See  Fraudulent. 


*Copyhold. 


Where  ejeftment  may  be  brought  for  a 
forfeiture,  and  what  to  be  proved, 

id; 

Ejeflment  may  be  brought  by  a bifliop 
for  ^ fudeiture  com micted  during  the 
vacancy  of  the  fee, 

Till  admittance  of  furrenderee,  the 
iurrenjcror  remains  feiicd,  and  if  he 
die,  his  heir  may  bring  ejediuent, 

108 

For  what  purpofes  it  is  or  is  not  in  the 
heir  before  admittance, 

Admittance  of  tenant  ibr  life  is  ad- 
mittance of  him  in  remainder, 

Not  within  the  ftatute  of  fraudukent 
con  vey  a nces , Mide 

Within  Hat  1032  H.  ii.of  conditions. 

161 


Wher^  no  more  than  damages,  10 j 

325 

Where  in  replevin,  57 

Defendant  in  replevin  muft  pay  them 
for  not  going  on  to  trial, 

If  lefTor  of  plaintiff  in  ejedfment  die^ 
cannot  proceed  without  giving  fecu^ 
rity  for  cofts,  loS 

Where  cofts  in  dower,  1 1 7 

la  adlion  on  5 £iix.  plain  tiff  fhall  pay 
cofts,  though  he  w'ould  not  be  in-i 
tiled  to  them  if  he  recovered,  194, 
Where  plaintiff  a commun  informer 
fhall  give  fee urity  for  cofts,  196,  197 
On  traverling  the  return  10^ 

ZO% 

In  quo  nuarranto^  2 1 t 

i^v^here  plalntifi*  is  intitled  to  cofts  or 
nor,  328 

Where  judge  certifies  trefpafs  to  be 
maliviou.>,  fuU  cofts,  ;jo 

Where  defeiidaot  ftiali  have  cofts,  /W* 
Where  fever al  defeiidaim,  and  one  ac- 
quitted, 33  E 

Where  cofts  in  walle,  tidies,  fcL  fa, 
or  prohibition, 

Where  executor  pays  cofts  or  not,  331^ 

332 

A a 2 %Vtero 


"r  N D £ X . 


Where  and  what  oliicers  defendant  fliall 

have  colls,  Pa^e  332 

Id  adions  by  informers  or  party  ^riey-  . 

ed,  ' ^ 333 

Where  profecutor  inti  tied  to  cofts  on  an 

indidtment,  IhLi* 

* 

.Where  defendants  in  informations,  or 
aftions  on  penal  flatutes,  are  in- 
titled  to  cofts,  Ibiil, 

Where  not,  334 

No  cofts  on  traverfes  of  inquifitions, 

‘ IbU. 

Where  doubled>  Ibid, 

How  aflefted  wliere  pleadings  are  dou- 
ble, 334,  335 

Where  there  is  a fpeeial  j ury,  3 35 
One  defendant  gave  the  plaintiff  a ge- 
neral releafe,  after  cofts  of  nonfuit- 
taxed,  and  he  was  obliged  to  pay  the 
other  defendant’s  fliarcs.  Ibid, 

Each  defendant  is  anfwerable  for  the 
• whole.  Ibid. 

.riaintiff  fttall  have  but  onefatisfa^ion, 
and  if  he  take  it  twice,  the  court  tvill 
relieve,  336 


Cofts  on  feigned  iftiie. 


Hid. 


Cofts  of  one  fait,  where  dedufted  out 
of  cofts  of  another,  IbU. 

•Cofts  on  judgment  as  in  cafe  of  non- 
fuit, or  for  not  going  on  to  trial.  Ibid. 
Cofts  in  falfe  iniprilonmeut,  24 

X 

Courts^. 

Determination  of  one  court  having 
competenc  jorifdi£lion  h condufive 
in  ail  others^  244 

Eut  the  matter  mufl  be  tlecennined  ex~ 

244,  245 

Sente Dce  of  ecclefiaflical  courts  where 
a marriage  is  in  quelUon,  113,  244 
■Sentence  of  a coimdl  of  wafi  condu- 
five in  an  adion  of  afTauIc  and  bat- 
tery, 244,  19 

Sentence  of  foreign  admiralty  court, 

* condemning  a'  Ihtp  as  pro- 


perty, condufive  in  an  a£Uon  on  1 
policy  of  affurance.  Page  19,  244 
A convifUon  in  a court  of  crimmal  ju- 
rifdiftion  is  condufive  evidence  of  the 
fad;  in  a court  of  civil  jurifdicUon, 

HS 

Alitir  in  cafe  of  an  acquittal,  IbU, 
Rolls  of  a court  baron  good  evidence, 

247 

Bee  alfo  Chancery  and  Records, 


Covenant. 

What  words  make  one,  156,  157 

What  not,  Ibrd. 

By  what  deed,  157,  158 

When  it  amounts  to  a releafej  157 
Bond  to  perform  them  162,  163 

When  it  extends  to  a leafe  of  goods^ 

>S7 

Joint  or  feveral,  1J7,  158 

Where  joint  and  feveral,  though  the 

words  are  only  joint,, ^ 

Defeafance  to  one  is  fo  to  all,  j 57 
For  what  the  adion  lies,  156, 157,  161 
By  whom  to  be  brought,  157,  158,  j6i 
By  or  again  ft  an  executor,  138,  159 
Covenant  real,  158 

Whe^ic  defeends  to  the  heir,  Ibm* 
Executor  ftiall  bring  an  action  for  a 
, .breach  in  the  teftator’s  Hfc-time, 
tho^  ihe  covenant  is  with  theteftator 
and  his  heirs,  Ihid^ 

When  it  extends  to,an  ailignee,  159 
How  long  he  is  liable,  Uid^ 

Who  may  be  charged  as  aflignee,  Ibid^ 
When  grantee  of  reverfion  may  take 
advantage  of  it,  160 

Grantee  may  bring  the  afllon  where  the 
covenant  is  made,  or  w'here  the  land 
-lies,  160,  161. 

How  to  be  confiruet!  16  r 

Covenant  for  quiet  enjoymerit  how  con- 
'firuetL  ^161 

* I , - ^,’^L 
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What  covenants  within  52  H,  8.  Page 

160;  161 

When  repealed  by  a fubfequent  adt  of 
parliament,  161 

When  void  becaufe  the  principal  is, 

i6z 

Leflee  mail  pay  rent  tho’  the  premifles 
are  burnt  down,  166 

What  is  a breach,  and  how  far  neceffary 
to  fet  it  forth  in  an  adiion,  161,  to 

166 

Where  it  furvives,  158 

Where  two  things  are  to  be  done,  one 
by  each  party,  and  there  is  not  mii- 
taa!  remedy,  the  plaintiff  mull  flicw 
performance  on  his  part,  165 

Sot  where  there  is  mutual  remedy  one 
mull  perform,  tho’  the  other  does 
not,  65 

What  is  a fufficieat  performance  and 
how  to  plead  it,  164,  165,  166 
WTiat  may  be  pleaded  in  bar, 

For  non-payment  of  rent  what  may  be 
pleaded,  165,  166 

W'here  fome  good  and  others  bad , 172 
Howto  plead,  when />nc  joint- co- 
venantee fues  oris  fued,  157,  158 
Tenants  in  common  mud  join,  158 
Releafe  of  all  demands  does  not  releafe 
a covenant  before  broken,  166 
Entry  into  pare,  does  notfufpend  cove- 
nant to  repair,  *'  165 

Covin. 

Where  it  may  be  given  in  evidence,  or 
miM  ^S7 

Criminal  Converfation. 

See  Adultery, 

Cuftorn. 

See  Prefeription. 


Cuftoms, 

See  Seizures,  Cafe. 


I>. 

Damages. 

Jloint  or  fcveral.  Page  15,  20,  94,  95 
Increafeof,  by  the  court,  21 

What  evidence  in  aggravation  of  da- 
mages 7,  10,27,89 

Writ  of  inquiry  of,  20 

What  evidence  in  mitigation,  5,9,  27, 

59;  153 

Special  damages  not  given  in  evidence 
unlefslaid,  6,7,21 

Where  damages  in  dower,  116,  117 
Where  and  what  damages  in  quare  im~ 
peditj  123,  jzj 

What  recoverable  In  debt  178 

If  the  plaintiff  have  once  recovered, 
he  cannot  afterwards  bring  another 
a^ioR  for  fubfequent  fpccial  dama- 
ges, 7,  19 

Day, 

Only  form  in  a declaration,  33,  65,  86 

209 

Death. 

What  is  evidence  of,  247,  249 

Debt. 

For  what  it  it  lies,  167,  168 

In  thidehet,  and  detinet,  or  detinet  only, 

168,  169, 17 

A a 3 What 


INDEX. 


What  plaintiff  inufl  fliew  in  debt  for 
I amerciament,  Pagi  i6j 

l)efendant  may  tmerfe  the  prefent- 
ment,  Uid* 

On  bond^  how  breaches  afligned,  162 
On  an  award  bond,  163 

l)ifFerence  where  brought  on  a fingle 
bod,  or  a bond  with  <^ondition,  ^63 
For  money  payable  by  inftallments, 

Ui/ 

On  a policy  of  in fu ranee  16; 

By  or  againfi:  an  executor,  1 69 

Againll  an  heir,  169,  175 

What  may  be  given  In  evidence  by  him 
on  riens  per  difani^  l yj 

Againft  a flieriff  for  money  levied, 

1^7,  i68 

This  Is  not  within  the  ftatme  oi  limi- 
tations, ‘ 1^8 

On  judgment  fuggeftinga  di^ajlavit^ 
when  it  will  lie,  and  where  to  be 
brought,  169,  178 

Where  it  lies  on  Ratute,  and  by  whom 
to  be  brought,  168,  ^95,  196 
What  the  proper  plea,  169,  170,  t7i 
V/hat  evidence  of  a dE^vajta  vit^  and  ^ 
what  time,  169 

Where  payment  may  be  pleaded,  16^2 
Where  given  in  evidence,  and  what  is 
evidence  on  it,  1 73,  174 

How  the  declaration  muft  be  proved, 

' T* 

J.7I 

fhall  be.  faid  to  be  a variance  be- 
tween the  contraft  or  bon 4 declared 

1 * - - . 

on,  and  that  proved,  169  to  173 
On  /ion  tfi  fa3um,  what  proof  is  necef- 
fary  by  tire  plain  tiff,  171 

What  defendant  may  give  in  evidence, 

^70,  jyi,  172 
To  avoid  abend  by  fliewing  it  was  made 
on  a coitditioR,  the  condition  iniift 
be  fiiewft  in  writing,  173 

Where  prefuroption  of  payment  not 
jg,ood  onyi/'V// 


Set-off,  Atfr  173  to  18 1 

When  3 remittitur  may  be  entered  for 
part,  and  judgment  for  the  reft,  171 
Where  a verdict  may  be  againft  one  de- 
fendant only,  |S8,  189 

Extinguilhment  of  a debt,  182 

peceipt. 

For  what  the  adlion  lies,  301 

Afiion  on  the  cafe,  in  nature  of,  Ihld^ 
What  plaiiidfF  muft  prove,  30,  31 

Deed, 

RazorC;j  intcrline^lion,  or  tearing  off 

the  feal,  171,  172,  267 

Where  profert  neceftary,  249  to  254 
When  not  350 

How  deeds  given  in  evidence,  250, 

254,  267,  268 
Where  deed  need  not  be  lliewn  in  plead- 
ing, 250,  251,  252 

Void  or  voidable,  177 

' Cafe  will  not  lie  where  there  is  a deed, 

' . , , 
ExempuHcation  of  deeds  not  evidence, 

227 

Where  inrollment  is  evidence  229, 

25;,  256 

Where  aj:op.y,  abftratl,  or  parol  evi- 
dence of  the  contents,  good,  2541 

2,94 

Deed  to  lead  the  ufes  of  a fine  or  re- 
covery read  without  proof  ol  it^s  be- 
ing executed,  255 

Where  tli^counterpartls  evidence, 
Y^here  a deed  from  it*s  antiquity  may 
be  given  in  evidence  without  proof 
of  execution,  /Ah/, 

Where  a deed  may  be  given  in  evi- 
dence though  the  feal  be  torn 

167,  168 

Deeds  muft  be  iiamped,  269 

f ^ - 
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INDEX. 


Defeafance. 

WnCTiit  muft  fee  made.  Page  157-,  158 
To  one,  is  a defeafance  to  all.  Ibid. 
Where  one  deed  ihall  be  taken  to  be  a 
defeafance  to  another.  Ibid. 

De  injuria  fua  propria. 

When  de  injuria  fud  propria  abf^ue  tali 
caufa  a good  replication^  ig 

Delivery, 

What  alters  the  property,  35,  ^6 
May  be  from  one  parcener  to  another, 

262 

Demand  and  Rcfufal. 

When  evidence  of  a converlion,  33, 

44,  45 

When  not,  45 

W^here  neceflary  before  britiging  an 
aflion,  ^ 15 1,  165 

Demurrer. 

To  evidence  where  proper  or  not,  313 
The  form  of  it,  314 

Departure. 

What  is,  163 

What  not,  8 1 

DepoJ(itk>niS» 

In  ciiancery,  where  evidence  and  1k>w  . 
provetK  239,  2J9 


In  other  courts,  or  before  other  per- 
Ibns,  Page  2^2 

Detinue, 


For  what,  and  againft  whom  it  lies. 

49,  50 

By  whom  it  may  be  brought. 

Ibid- 

By  hulband  and  wife. 

Ibid. 

Agaiiifl:  them^ 

52 

Property  in  the  plaintifF, 

50 

Pofleffion  in  the  defendant 

mull  be 

proved. 

5* 

How  the  declaration  mull  be. 

50 

What  the  plaintiff  mull  prove 

' Si 

What  the  defendant  may  give  in  evi- 

dence, 

Ibid. 

If  the  jury  do  not  find  the  value  it  Ihall 

not  be  fupplied. 

Ibid. 

Devaftavif. 

What  is  fuch  and  how  to  be  proved. 

141,  169 

Devife. 

See  Will. 

Difeontinuance. 

What  is. 

53»9? 

By  the  hufband^  ‘ loOj  loi 

By  the  wife. 

101 

Diftrefs. 

Where  and  in  w^hat  way  it  may  be  fold. 

3a 

For  what  rents. 

S4»  55 » 

By  exec  mors  j 

56.  S7 

By  hiifband  aftetvvijVs 

56 

By  tenant  pur  auter  after  the  death 

at  cejfuy  que 

For  damage  feafant. 

61 

A a 4, 

If 

INDEX 


If  diflrefs  damage  feafant  efcape  ordie^ 
when  an  adUofi  lies,  Page  84 

For  poor’s  rate,  when  it  may  be  made, 
and  of  what,  82 

Where  averia  earner  may  be  di- 
llrained,  Uid. 

Where  a fecoiid  diftrefs  may  be  taken 
for  the  fame  thing,  Uid. 

Where  a diftrefs  may  be  after  fecurity 
taken  for  the  rent,  182 

Treble  damages  on  refcous,  62 

What  a£Uon  for  exceftive  diftrefs  82 
What  aftion  for  irregular  diftrefs* 

Ibid. 

When  may  break  open  doors  to  dillrain. 

Ibid. 


Durefs, 

What  is  fuch.  Page  lyz,  17 j 

Duty, 

Aftlon  for  mifbehaviour  in,  69,  70 


E. 

Earneft. 

The  efFeft  of  it. 


Doomfday-Book. 

Evidence  what  is  ancient  demefne  24S 

Dower. 

Damages  thereon,  116,  1 17 

What  feilin  is  fufficient  to  in  title  the 
wife,  1 1 3 

Where  a demand  muft  be  made,  or 
how  diTpenfed  with,  117 

What  a good  plea.  Hid. 

Where  defendant  may  or  may  not 
plead  detinue  of  charters,  117,  1 18 
What  the  wife  may  give  in  evidence, 

1 18 

What  the  jury  muft  find,  116 

Tenant  mitft  pay  the  wiiole  mefne  pro- 
fits from  the  death  of  the  hulband, 
though  he  have  not  been  in  polTeffion 
half  the  time,  1 1 7 

Driinkennefs. 

Where  good  evidence  to  avoid  a bond, 

171,  172 


Ecclefiallical  Courts, 

See  Courts, 


Eje<5lment. 


For  non-payment  of  rent 

j)6 

How  fuchaftion  ftaid. 

97 

For  what  it  will  or  wUI  not  lie,  gg,  log 

For  a mine,  and  what  is 

evidence  of 

pofl'eHion, 

102 

Lefibr  muft  have  a right  of  entry,  and 
lay  the  demife  after  his  title,  105, 

106 


A pollhuraous  fon  may  lay  the  demife 


Where  an  adual  entry  is  neceflary,  the 
demife  mull  be  laid  after  the  entry, 

103 

Serving  declaration  on  tenant  in  pof- 
feflion,  97 

Where  there  are  feveral  tenants  the  de- 
claration moll  be  ferved  on  each,  gS 
Tenant  miift  give  notice  to  the  land- 
lord* 95 

Landlord  may  make  himfelf  defendanti 
but  no  one  elfe^  Itid^ 

If 
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If  landlord  Is  defendant  the  plaintiff 
muft  picve  the  lands  in  the  poffekfion 
of  the  tenant  Page  i lo 

Entry  into  part  a good  plea  puts  dar^ 
Tiign  ivntinuance^  97 

If  premiffes  vacant,  98 

Where  the  premilfes  fhall  be  faid  to  be 
vacant  or  not,  97 

Rule  general  or  fpecial  to  admit  a de- 
fendant, 97 

The  defendant  may  put  the  plaintiifto 
prove  Ills  poffeffion  1 10 

When  the  plaintiff  muft  prove  what 
lands  are  in  each  tenaht’s  poffeffionj 

97,  no 

If  the  leflbr  of  the  plaintiff  die,  cannot 
proceed  without  giving  fecurity  for 
cods,  g8 

Ejeclment  for  a church,  how  a curate 
may  defend,  99 

How  if  fome  defendants  confefs  and 
others  not,  98 

When  a material  wicnefsis  made  defen, 
dant, 

How  a corporation  aggregate,  plaintiffs 
muft  proceed,  Ihid^ 

If  leflbr  an  infant,  he  muft  give  fee u- 
ri ty  for  colls,  1 1 1 

So  if  leflbr  refide  abroad , Ibid* 

Where  the  plaintiff  is  a devifee,  what 
is  to  be  proved,  102 

Where  an  adlual  entry  is  to  be  proved, 

J02, 103 

What  is  anadlual  entry.  Ibid* 

Pofleflion  evidence  of  a fee  103 

Twenty  years  poffellion  a title,  Ihid* 
Where  not,  102 

What  is  evidence  of  fuch  poffelTion^ 

Ibid* 

What  a poffeflion  within  the  ftatute  of 


limitations.  Ibid. 

By  grantee  of  a rent  charge,  104 

By  conufee  of  a ftatute  merchant.  Ibid* 
What  he  mull  prove,  1 04 

By  tenant  by  eiegii^  Hid* 

What  he  mull  prove.  Hid* 


On  judgment  recovered  againftan  heir. 

Page  104,  T05 
For  a reclory  what  to  be  proved,  10; 
O after  laid  before  title  accrued,  but 
held  well,  106 

Not  neceffary  to  alledge  plaintiff’s  title 
for  the  exact  term  which  it  is,  for  if 
he  has  a right  to  recover  the  poffef- 
fion,  that  is  fafficient,  though  it  be 
far  a lefs  time  than  the  leafe  is  al- 
lodged  to  be,  Hid* 

But  if  there  be  feveral  leffors,  and  it  is 
laid  quod  demi/er  int^  mull  ffiew  fuch 
a title  in  them  that  they  might  de» 
mife  the  wdiole,  107 

May  be  brought  by  one  tenant  in  com- 
mon againll  another,  log 

What  is  an  ejeflment  of  one  tenant  in 

comnion  by  another,  109,  1 10 

Cottage,  ejedment  for  it,  and  what 
evidence  is  neceffary,  103,  1C4 

Conlellion  of  leafe,  t5V.  fufficient  in  ail 
cafes  but  a fine  with  proclamations, 

103 

Receipt  of  rent  by  a Rrangcr  is  no  evi- 
dense  of  poffeffion,  104 

When  the  declaration  is  amendable, 

106, 107 

How  to  be  brought  by  joint-tenants,  te- 
nants in  common,  or  parceners  107 
Where  brought  for  a forfeiture  of  a 
copyhold,  107,  loS 

What  to  be  proved,  Hid^ 

’Where  brought  by  a bifliop  for  a for- 
feiture committed  during  the  vacan- 
cy of  the  fee,  107 

By  afiignee  of  a mortgage, 

By  afiignee  of  an  adminillrater,  and 
what  proof  is  fufficient  for  him.  Ibid* 
Where  Icfs  proved  than  declared  for, 

109 

Where  the  premifes  do  not  lie  all  in  the 
pariih  laid.  Ibid* 

Outllanding  terms  and  mortg^iges, 
where  good  evidence  or  not,  no,  n t 

Re^ 
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Recovery  In  trover  no  proof  of  ppffeffi- 
on,  33>  loz 

What  an  abatement  of  the  fuit,  9 S 

Difcontinuance,  a bar,  99>  100 

Wherefecuritymuft  be  given  forcofts, 

98,  1 1 1 

Coils  of  former  ejectments  mail  be  paid 
before  another  is  brought,  r 1 1 
So  tho^  the  firll  be  brought  by  hatband 
and  wife,  and  then  the  huiband  die, 
and  the  wife  bring  it  alone  Hid* 
Of  a wrifrof  error,  1 1 5 

Staying  proceedings,  97,111 

Where  defendant  may  rctraCl  his  con- 
feffion  for  part  after  verdiCl  againft 
him,  Hid^ 

AClions  for  mefne  profits,  87 

Where  the  plaintiff  Ihall  pay  coils,  tho* 
part  be  found  for  him,  1 1 1 

Mortgagee  not  to  be  made  defendant 
unlefs  he  has  received  the  rents,  96 

Eledion. 

Of  njcmber  of  a corporation,  what  good 

31o8j  209 

Elcgit. 

Title  by  it  how  proceeded  on,  104 
♦ 

Entry. 

Where  an  aflual  entry  is  neceilary,  and 
what  is  fufiicient,  8,  102,  103 
Entry  Into  part,  pending  the  iClion,  a 
good  bar  97 

Entry  inio  part  is  a fufpenfion  of  rent, 
but  not  of  a coveBant  to  repair,  1 65 
What  is  u,  waiver  of  a right  of  entry, 

97i  ‘09 

E^c^lpe- 

What  is,  65  to  69 

Vol  u ry  0^  b? 

A^ion  fui  to  6g 


A gainft  whom  brought.  Page  64  to 69 
What  mall  be  done  to  charge  the  mar^ 
ihal,  6j 

Where  the  afUon  is  to  be  laid,  Utti. 
How  to  declare  64  to  69 

What  evidence,  64,  66,  67 

Aftion  for  efcape  of  halfaand  and  wife, 
evidence  that  the  huiband  only  was 
taken  in  execution  and  efcaped, 
good,  299 

If  baron  and  feme  both  in  execution, 
and  feme  only  efcape,  aftion  lies,  65 
Retaking,  how  pleadable,  66, 67 
Excufe  what,  /iiV. 

Where  debt  or  cafe  the  proper  remedy, 

63 


Jory  not  obliged  to  give  the  whole 
debt,  69 

By  an  hundred,  6S 

Refcous,  where  it  is  or  is  not  an  excafe* 

63,  69 

In  a voluntary  efcape,  the  party  clcap- 
ing  is  a good  witnefs,  67 

Not  within  the  ftatute  of  limitations, 

69 


Eftoppel. 


When,  118,  170,  251 

Where  the  jury  are  eftopped,  or  not, 

393 

Eftovers. 

Adkin  for  not  leaving  fufficienr,  gjj 

Eftray. 


Whea  it  m^y  be 

gi 

What  aftioii  for  ufmg;^ 

HiJ. 

Trover 

33 

Eviction, 


See  Rent  aad  coyenaof. 
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Evidence. 

What  length  of  time  fuflicient  to  found 
a prefumption  of  a grant  upon.  Page 

75 

Any  thing  may  be  given  in  evidence 
that  deftroys  the  right  of  aftion>  7S 
Cafe  for  beating  a horfe  per  qmd  he  loft 
the  uJe  of  him^  defendant  may  give 
in  evidence  that  the  beating  was  l aw- 
ful, Ibid. 

What  evidence  fufficient  on  an  indift- 
men  t for  perj  ury,  2 j 8 - -9 

Where  the  ojedion  of  Res  inter  alhs 
alia  fhall  not  be  allowed,  232 

Muft  give  the  beft  evidence  that  the 
nature  of  the  thing  is  capable  of, 

^ ^ ^ ^ ^ 293‘-4 

Hearfay  in  general  is  no  evidence,  294 
Where  it  is  evidence,  294-^5 

No  evidence  need  be  given  of  what  is  ’ 
agreed  by  die  pleadings,  298  ' 

Where  the  fpecial  matter  cannot  be 
taken  advantage  of  in  pleading,  it 
may  be  given  in  evidence,  298—9 
If  the  fuljftance  of  the  ift^e  be  proved, 
it  is  faiheienr,  299 

jror  evidence  of  y>articular  thir^gs,  or  in 
particular  aftions,  fee  the  feveral 
^eads. 

Examination,  fee  Cepoiitions. 

Exceptions. 

See  Bill  of 

Exemplification. 

Bee  Rccoids  anti  Deeds. 

Execijtion. 

What  good,  101  ; 

By  /a.  what  goods  may  Be  taken, 

Fr<yn  what  time  It  binds.  Ibid,  , 

How  the  (h.erifi‘ihoul4  execute  it.  Ibid, 
^ levari  what  goods  may  be  taken, 

. ’ ' ILid. 


If  hfUon  brought  againfl:  a ivomaa 
who  marries  pending  the  fuit,  execu- 
tion fhall  be  againft  her  by  her 
maiden  name,  Page  2 2 

Executor. 

What  belongs  to  the  executor,  what  to 
the  heir,  34 

Adminiftradon  by  whom  to  be  granted 

141 

Where  an  aflion  againft  an  executor  is 
to  be  brought, 

Not  liable  m detinue  without  apoffef- 
fion  in  hlmfelf,  50 

What  is  evidence  of  ad  mini  lira  tion  be- 
ing  granted,  in  cafe  of  a third  perfon, 
or  of  the  adminiftrator  himfelf,  loS 
’Executor  de /on  tort^  who  is  ciiargeable 
as  fuch,  and  of  actions  againll  him, 
91,  143,  25* 
What  he  may  give  in  evidence,  Ihld^ 
AfTent  to  a devife  of  a term  , where  ne* 
ceiTary,  and  how  to  he  proved, 

How  to  declare  for  rent,  partly  due  in 
teftacor’s  time,  and  partly  in  his  own^ 

AfHon  by  the  executor  of  an  attorney 
for  fees,  I 45 

AJ/umpfit  againft  an  executor,  140 

What  mull  be  proved  in  fuch  aftioii>, 

140--! 

Covenant  for  or  againft  him,  though 
not  named,  15S 

How  he  ftial!  plead,  141  to  146 

PUne  admini/^a^vit  what  is  evidence  ca 

Credito^may  be^awitnefs  on  fuch  plea* 

Bid. 

What  judgment  on  fach  plea  where  af- 
fets  are  found  to  part  only,  142  ^ 

If  judgment  of  alTets  quando^  &c. 
taken  againft  an  ex^utor^  the  plain- 
tift  cannot  afterwards  give  evidence 
of  alTets  come  to  hjs  hands  before 
judgment  to  prove  a 1 69 
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If  he  fuflers  judgment  by  default,  that 
is  a confeffion  of  aflets,  alUer  in  cafe 
o£ cogKD’vitj  >42 

Of  pleading  debts  of  a higher  nature^ 

M^here  he  will  make  himfelf  liable^ 

141,  14^ 

Per  fraudem,  what  is  evidence  on  it, 

141,  142 

Of  paying  debts  of  an  inferior  nature, 
where  not  a vajlavitj  178 

What  funeral  expences  allowed  againft 
a creditor,  ^ 1 43 

When  bound  by  the  flatutc  of  limita- 
tions, when  not,  1 48  to  1 50 

On  ne  miques  executor  what  is  evidence, 

143 

What  evidence  necelTary  to  prevent  an 
executor  de  Jon  tort  from  retaining, 

*43 

Where  he  may  retain  1 44 

What  is  aflets,  or  not,  140—1  ' 

What  is  evidence  of  aflets,  and  how  the 
defendant  may  difeharge  himfelf, 

140  to  146 

Where  chargeable  beyond  aflets,  144 
They  may  indorfe  notes  or  bills,  273 
In  debt  by  or  againfl  an  executor  how 
to  declare,  168—9,  177—8 

What  is  evidence  of  a perfoii’s  being 
executor,  246  * 

Where  he  pays  cofts  or  not,  331 

Where  adminiflration  is  void  or  v'oid- 
ablc,  141 

Extent. 

"1 

How  to  be  proved,  223 

Extinguiihment, 

Of  a debt,  what  is,  155,  182 


f. 

Fadlor. 

Becoming  a bankrupt,  ^eige  42 

Where  a merchant  mull  come  in  under 
a coramifllon,  or  not,  42,  43 

Not  anfwerable  for  goods  at  all  events 

71,  130 

Mull  fell  for  ready  money,  130 

il6lions  by  or  againfl  his  principal  for 
his  dealings.  Ibid, 

Falfe  imprifonment 

WhatJsfuch,  2t 

Aftion  for  it, 

JtiHificadon  by  an  officer,  or  in  his  af- 
fiftance, 

Juftification  by  juftices  of  peace  orper- 
fons  afling  under  their  warrant,  23^ 

24 

Who  may  plead  the  general  iffue, 
Cofls,  Hid* 

Limitation  of  aiiion,  22,  24 

Falfe  Return, 

Farrier. 

Where  an  a^ion  lies  againfl  him,  yj 

Feme  Covert. 

See  Baron  und  Feme,  and  Execution, 

Fiftion  of  Law. 

And  relation. 


88,  137—8 
Fine. 
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INDEX 


Fine. 

What  entry  avoids  it,  Pa^e  loi,  102, 

103,  87 

How  proved,  229 

How  proclamations  proved,  lh:d. 

Fixtures. 

What  removeable,  and  by  whom,  34 

Forfeiture. 

Who  may  bring  an  ejeflment  for  it, 
and  what  mult  be  proved,  IC7 

Form  or  Subftance. 

What  is  fo  in  a declaration,  65 

Formedon.  1 1 5 
Franchifes, 

What  may  be  claimed  by  prefcription, 

212 

Not  loft  by  acceptance  of  a new  char- 
ter * 213 

F rauds. 

Statute  of,  and  cafes  on  it,  263,  to 
, 267,  279,  280 

When  examined  at  law,  263.  266 
Has  not  altered  the  manner  of  plead- 
ing, 279 

What  contrafts  are  within  the  aft. 

See  Execution. 

Fraudulent  Conveyance. 

i What  lb  within  13  Elix...  257--S 

Who  may  take  advantage  of  it,  258 
What  within  27  Elix.  260 

What  conv'eyance  by  a banlcrapt  is 
fraudulent  261—2 


G. 

Gaming. 

Aflion  on  note  for  money  lent  to  game, 

274 

General  IlTue. 

What  In  genera]  is  evidence  on  it,  298 

Glebe. 

What  is  evidence  of  the  extent  of  it, 

248 


H. 

Hand  Writing. 

See  Writing. 

Flearlay. 

Where  evidence  233,  294,  293 

Fleir. 


What  belongs  to  him  or  to  the  execn- 
tor,  34 

When  to  declare  again  ft  him  fpeclally 
as  collateral  heir,  176,300 

Plea  of  rieni  per  defeent^  *75"^ 

How  plaintiff  may  reply,  \ 76 


What  the  lieir  may  give  in  evidence  on 
fuch  plea,  175,  299,  300 

Where  one  takes  by  defeent  or  devife, 

175,  261 

Illue  on  the  fofRciency  of  the  lands  de- 
feended,  is  bad,  76 

What 


INDEX. 


What  Is  allets  in  his  hands*  Pa^e  171, 

17S>  2S9»  261 
Of  different  Judgments  againft  him, 

*7S»  *76 

By  what  covenant  bound  or  ffiail  take 
advamage,  158-9 

Ilcralds*  Office. 

Their  boots  are  good  evidence  to  prove 
a pedigree,  248 

Hiftory. 

General,  where  good  evidence.  Hid. 

Hue  and  Cry, 


A<^ions  on  ffatute  of,  184 

For  what  robbery  it  lies.  Ibid. 

What  hundred  anfwerablc.  Ibid. 

For  what  fum,  186,187 

Who  may  be  a witnels,  187 

Who  may  bring  the  aft  ion.  Ibid. 
Robbery  need  not  be  proved  at  the 
place  where  laid,  Jbid. 

What  muff  be  done  previout  to  the 
bringing  the  aftion,  . 185 

What  muff  be  given  in  evidence,  184, 

186—7 

If  one  of  the  offenders  taken,  187 
But  this  muff  be  pleaded.  Ibid, 

Negligence  of  frelh  fuit  in  another 
county,  Jbid. 

Limitation  of  aftion.  Hid. 


I, 

Jecfails,  320 

Iruprifonment, 

See  Falle, 


Impropriation. 

How  proved.  Page  24? 

Indidment. 

Or  proceedings  on  it,  no  evidence  on 
an  appeal,  243 

Infant, 

He  muff  not  refufe  to  make  afllgnment 
of  dower,  1 1 7 

How  to  take  advantage  of  infancy  in 
debt,  172 

tf  he  ratify  his  promife  after  full  age, 

155 

If  he  give  bond  under  age,  and  pro- 
mife at  full  age,  this  is  not  good, 

155,  182 

Infancy  may  be  given  ijj  evidence  on 
non  ajfimpjitt  154 

When  chargeable  for  money  lent  to 
buy  neceffhries.  Ibid. 

F or  what  ncceflarief  chargeable.  Ibid. 
His  deed  voidable  only,  172,  177 

May  take  advantage  of  a promilc  made 
to  him,  155 

Not  prejudiced  by  his  guardian’s  an- 
fwer  in  chancery,  237 

Cannot  be  an  informer,  196 

If  ieffor  of  plaintiff'  in  ejeftment,  muff 
give  fecurity  for  cofts,  1 1 1 

What  contrafts  he  may  make,  ijy 

Inferior  Courts. 

How  officer  or  party  muff  juffify  under 
thcprocefs  of  it,  and  how  the  plain- 
tiff may  reply,  83 

If  they  hold  plea  of  a thing  done  out 
of  their  jurifdiftion,  the  whole  pro*', 
ceedings  are  void,  63 

Information. 
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I N D 


E X. 


Inn-keepef. 

When  anfwerable  for  the  goods  of 
guefts.  Page  73 

What  proof  neceffary  in  fuch  aftion, 

Jbid. 

Where  an  aftiotl  lies  agalnft  him  or  not. 

Ibid, 

Where  he  may  retain  till  paid,  45 

Inquiry. 

Where  the  writ  may  be  granted  or  not 
* after  verdift,  becaufe  no  damages 
given,  58, 203 

In  replevin  after  nonfuit,  S7»  5^ 
On  the  execution  of  the  writ  the  judge 
is  only  an  aififtant  to  the  fiteriff,  58 

Inqueft. 

Of  office,  215,216 

When  evidence,  and  how  proved,  228 

Inrollment, 

Set  Deeds. 

Inlpeiftion. 

Of  corporation  books,  at  what  time 
granted,  210 

Infolvent  Debtor. 

What  is  good  evidence  on  a plea  of 
theaff,  1 73 

InfuranCe. 

Stt  Policy. 


Intereft. 

To  what  time  the  plaintiff  lhall  recover 
it.  Page  275 

Inventory. 

Copy  of  it  when  evidence,  140 

Taken  by  Iheriff  on  execution,  good 
evidence  of  quantity  and  quality  of 
goods,  249 

Joint  and  Several. 

Where  adlion  Ihould  be  one  or  the 
other,  5,  152,  157,  188,  202 

Contraft,  w'here  fo,  258,  20S 

Joint-tenants 

Poffeflion  of  one,  where  of  both,  34,  35 

102,  1 15 

When  one  may  bring  trover  againft  the 
other,  34*  35 

W“hcn  againft  another  perfon,  35 
May  join  in  a leafe  to  bring  an  ejeft- 
ment,  107 

Where  jointenancy  mull  be  pleaded  or 
given  in  evidence,  35 

liTue. 

What  evidence  will  maintain  It,  55,  58 
59,  65,66,  75'7^»zS7*  258#  268, 
299  to  303 

Where  well  joined,  3°o»  5^* 

Where  the  fubftance  is  proved,  it  if  fuf- 
ficient,  7.99 

So  where  the  fubftance  is  found  by  the 
verdiift,  65 

On  whom  the  proof  lies,  2^7 

Where  the  iffuc  are  bpund  by  a reco- 
very againft  tenant  in  tail,  230 
Iffue  on  the  fufficieny  of  lands  defeen  d- 
ed  to  an  heir,  is  bad,  176 

Judgme  ij£ 


.1  N D E X. 


Judgment. 

Where  a party  mu  ft  (hew  it  in  a jafti- 
ii cation  in  trcfpafs.  Page  22,84 
Where  erroneous,  and  where  void,  66, 

82,  83 

DifFerence  between  erroneous  and  void 
judgment,  IhiJ. 

Where  a ftieriff  mall  llievv  it,  9 1 

Where  it  is  evidence  tho’  between  dif- 
ferent parlies,  231,244 

Where  it  fliall  bind  from  the  time  of 
filing  the  original,  or  only  from  the 
time  of  j udgment  giVten , 1 05 

judgment  in  one  aflion  where  a bar  to 
another,  49  102 

Againft  the  heir  how  far  it  fliall  bind, 

104, 10; 

W'hat  judgment  fliall  be  given  againft 
him,  175 


Where  he  may  bring ejefl me nt  without 
notice,  96,  97,  177 

fWhat  is  a confirmation  of  3 leafe,  or 
not.  Bid. 

Where  he  may  juftify  entering  the  pre- 


mifes. 


8? 


~r- 


If  the  ordinary  is  not  named  in  the  writ, 
a lapfe  incurs,  aliter  if  named ^ 1 24 

There  moll  have  been  an  ailual  dif. 
tarbance,  or  la|>fe  will  Incur  iho’  the 
ordinary  is  named,  Ihid^ 

At  what  time  the  lapfe  Ihall  incur, 

md. 

How  the  fix  months  lhall  be  accounted, 

125 


Latitat. 


Jury. 

-Special,  where  and  how  granted,  304 
The  party  applying  for  a fpecial  jury 
fhall  pay  the  colls,  uiilefs  the  judge 
certify.  305>  335 

•Clnillenges,  * 3id* 

Cannot  be  a tales  granted  on  indidt- 
ments  or  informations  widiout  a war- 
rant from  the  attorney  general,  30 j 
Who  may  be  jurors,  306,  307 

How  the  jury  naull  behave  after  they 
are  fworn,  30S 

What  milbehaviour  will  avoid  the  ver- 

Where  they  are  bound  by  efloppel, 

258 


L. 

X/iindlord, 

What  things  belong  to  him  or  the  te- 
nant on  quitting,  34 


To  take  advantage  of  time  of  fuingit 
out  to  QuH  a plea  of  the  ftatate  of 
limitations,  it  mull  be  replied  and 
fhewn  to  be  continued,  and  cannot 
be  given  in  evidence,  1 5 i 

May  be  the  comencement  of  a fuic, 
or  only  to  bring  the  party  into  Goun, 
and  in  the  laft  cafe  may  be  feed  out 
before  the  caufe  of  afUon  accrued ; 
but  if  the  plain  tiff  reply  it  was  acom^ 
mencement  of  the  fait,  the  defen- 
dant may  rejoin  non  ajf  .mpjit  before 
filing  it  out,  Ihid^ 

Leafes. 

Where  acceptance  of  rent  is  or  is  not 

a confirmation,  56, 

Parol  when  good,  177 

Where  a leafe  to  an  infant  is  void,  or 
voidable,  Ibld^ 

Made  by  an  attorney,  ibid, 

Difterence  between  kafes  for  years  and 
at  will,  84,  85 

Void  and  Voidabki 

Legacy. 
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INDEX. 


Legacy, 

When  a/Tumpfit  lies  for  Page  1 3 1 


Legitimacy^  I 

What  is  evidence  of  it,  1 1 [ , 1 1 2 

Regifter  good  evidence,  247 

How  long  a woman  may  go,  1 14 
Second  marriage  whllft  the  firfl  fubiilt- 
ing,  void  without  divorce,  Ihid. 
Evidence  of  fat  her  or  mother,  247,  287 
Inability,  evidence,  113 

Sentence  of  ecclefiaftkal  court  annul- 
ling a marriage^  conclufive,  113, 

244 

Rule  not  to  baftardize  after  death, 


holds  only  between  haflard  eignt  and 
mulicre  puijnty  1 14 

Letter  of  Attorney. 

Attorney, 

Levant  and  Couch  ant. 

Where  commonable  cattle  mull  be,  and 
what  is  fo,  59 

If  ilTue  is  taken  on  it,  all  muft  be 
proved  fo,  299 

Levari  facias. 

What  to  be  levied  on  it,  91 

Libel 

W^hen  the  defendants  may  jufUfy  or 
give  the  truth  in  evidence,  8,  9 

Where  variance  material,  6 

W^hat  is  proof  of  a publication,  6,  7 

Limitation  of  Aftions. 

Where  the  pUintiff or  defendant  are  be- 

yond  fea,  the  llatute  donk  run  150 
What  are  merchants  accounts  within 
the  exception  of  the  aft,  149 


Where  an  executor  is  not  bound  by  the 
fix  years,  *5^ 

If  the  plaintilF  would  take  advantage  of 
the  time  of  fuing  out  the  latitat  to 
oull  this  plea,  he  mull  reply  it,  and 
fhevv  it  continued^  and  cannot  give 
it  in  evidence,  151 

If  the  writ  is  not  fued  out  within  the 
year,  though  the  telle  be,  yet  it  is 
not  fufficient,  195 

What  is  the  limitation  In  different  ac- 
tions, fee  the  fcveral  heads. 

Livery  of  Seifin, 

See  Seifin. 

Local  and  Tranfitory, 

What  is,  and  where  to  be  proved,  5, 
10,  23,  46,  64,  160,  161,  170, 
177*  >78.  '95* 

How  pleaded,  90 

Lunatick. 

When  it  may  be  given  in  evidence, 

172 

How  to  traverfe  the  inquifition,  215, 

2|6 


M. 

Maihem, 

What  is  a junification,  1 8,  1 9 

May  be  viewed  by  the  court,  and  da- 
mages increafed,  21 

Juilified  by  an  officer  of  the  army,  1 9 
B b Mali- 


4» 


I N D 

Malicious  Profecution. 

In  what  cafes  the  action  lies,  Page  1 1 , 

12.  13 

Lies  not  till  the  firftaQion  detennined/ 

'13  : 

Expence  fuflicient  ground,  7/iV- 

How  the  plaintiff  muft  declare  in  an 
aftion  for  maliciou fly  holding  to  bAil, 

12 

What  the  plaintiff  mufi  pr^ove,  14 
When  exprefs  malice  to  be  proved, 

Und, 

What  evidence  for  the  defendant,  Ibtd, 
Probable  caufe  a good  excufe  Ihid^ 
Adlion  again  ft  feveral,  and  one  found 
guilty,  Ibid^ 

What  the  defendant  fwore  00  the  In* 
didlnaent  when  evidence,  14,  15 

Mandamus. 

In  what  cafes  it  lies,  199,  aoo,  201 
Wbal  a fuificient  ground  for  granting 
it,  ltid» 

Where  one  writ  lies  to  fcveral  perfons, 

200 

One  writ  will  not  lie  to  reftcre  feveral 
perfons, 

When  granted  In  the  firfi:  inftance, 

200,  201 

To  whom  to  be  direfted,  199,  300  | 
What  a good  writ,  204  1 

When  to  take  exceptions  to  the  writ, 

205 

How  obedience  to  be  inforced,  20  j, 

202 

What  a good  return  to  the  writ,  205 

to  209 

How  to  be  made,  209 

Remedy  for  a faife  return,  64,  202 
A£Uon  muft  be  brought  in  K.  B*  203 
Who  may  remove  a member  of  a cor- 
poration, and  for  what  caufe,  205 

to  209 


A X. 

Where  the  party  may  tr aver fc  the  re- 
turn, and  have  an  adion  too, 

Page  203 

Error  lies  on  the  traverfe,  2C4 

What  is  good  evidence  on  the  travfrffj 

209 

Mifnomer  in  the  writ,  how  taken  ad- 
vantage of,  205 

_ Manor. 

What  is  cvdience  of  the  extent  of  it, 

24S 

Marriage.  ^ 

Proof  of,  28,  1 12,  115 

What  marriages  good  now,  113 

AfUon  for  breach  of  promife  of  it,  lies 
for  an  infant,  135 

When  it  muft  be  according  to  the  cere- 
monies of  the  church  of  England^ 

28,  113 

Sentence  of  ccclefiaftical  court,  conclu- 
fivewhilft  umepealed,  113,  244 
Where  not,  244 

Where  the  parties  are  put  to  prove  all 
ceremonies  or  not,  1 1 4 

Convidion  for  bigamy  good  evidence, 

245 

Of  the  plea  ne  vnqutj  accouple,  1 18, 

136 

Fromife  of  marriage  not  within  the 
ftatute  of  frauds,  2 So 

When  the  legality  of  the  marriage 
comes  in  queftion,  1 18,  243 

Father  or  mother  good  witnellcs  to 
prove  the  marriage  or  accefs,  z8y 
How  to  be  tried,  113,  1 

Regiftcr,  or  a copy,  good  evidence, 

247 


Mallet 


I N D E 


Mafter  and  Servanr. 

Againft  which  the  aftion  may  be 
brought,  Pdigi  47,  70,  I 3 2-.  3 

Servant  may  juftify  an  affiiult  in  the  de- 
fence of  his  niafter,  l8 

But  not  the  mafter  in  defence  of  his 
fervanr,  7^/^- 

Where  the  mailer  or  fervant  may  bring 
an  adlion,  70 

Mailer  may  have  an  a£Uon  for  the  bat- 
tery of  his  fervant,  18,  77 

Or  for  digging  a ditch  into  which  his 
fervant  fell  and  broke  his  leg,  77 
WTiere  the  mailer  is  anfwerable  for  his 
fervant,  47,  70,  77 

Mailer  may  have  an  aflion  for  money 
received  and  given  away  by  the  fer- 
vant, 35 

Where  a fervant  is  juftiied  by  his  maf- 
tcr’s  orders,  - 47 


Memorandum. 

Though  it  refers  to  a time  before  the 

caufe  of  aflion  accrued,  yet  it  is  no 
caufe  of  a nonfujt,  17,  137 

When  and  how  cured,  /wV, 


Merchant.' 

What  are  merchants  accounts  within 
ftatutc  of  limitations,  145,  150 

See  Faflor. 


Mcfne  Profits, 

Aftlon  for  them  after  ejcGraent,  87 

Cofts  of  ejcflihent  recovered  in  fuch 
aftion,  S9 


If  brought  by  the  nominal  plain tIfF  the 
court  will  day  proceedings  till  fccu- 
rity  given  for  colls,  89 

What  to  be  pro\^ed  in  fuch  adlion,  87 
For  what  time  plaintiff  is  intitled  to  re- 
cover, 87,  88 

Limitation  of  action, 


Mifnomer. 

Of  a corporation  in  a mandamusj  how 
to  be  taken  advantage  of,  aoj 

JModo  and  Forma. 

Where  of  the  fubllance  of  the  ilTue,  or 
not,  300,  301 

If  it  is,  it  muft  be  proved. 

Modus, 

To  what  it  extends. 

What  is  evidence  of  it, 

N1  / ^ }sy- 

Monopolies. 

Rules  concerning  them,  [76] 

Menftrans  de  Droit,  ai$ 

Mortd’ancelior. 

AQlze  of,  120 


300 


191 

236 


Mortgage. 

5'ff  Bankrupt  Fraudulent  Cenvey- 
ance^ 

Moveables. 


What  are. 


34 


Mutual  Debts. 


What  are  fuch,  178,  179,  i8o,  l8i 
£ b z Navy 


INDEX 


Ni 

Navy  Office. 

Rcgifter  of,  good  evidence  of  a death. 

Page  249 

Ne  Admittas. 

When  to  be  fued  out,  and  what  ufc  it 
is  of,  J24 

Negative. 

Where  to  be  proved,  397 


Nodanter. 

Writ  of.  Page  2iy 

No  cofts,  354 

When  and  what  to  plead  to  it,  217 

Non  Dimific. 

Where  a good  plea,  170 

Non  Tenure. 

Muil  be  pleaded  in  refcous,  62 

But  may  be  given  in  evidence  in  cafe, 

Ihid, 

But  not  on  rim  arrear  in  replevin,  59 


Negligence, 

See  Cafe. 


New  Affignment, 

Where  neceflary,  17,  92 


New  Trial. 

At  what  time  to  be  moved  for,  32^ 
For  what  canfe,  326,  327,  328 

Cannot  be  on  part  of  the  record,  or  for 
one  defendant  only,  326 

Nil  Debet, 

When  a good  plea,  169,  170,  171, 

176,  177 

What  is  evidence  on  it,  ibid. 

Nil  habuit  in  Tenementis, 

When  a good  plea  or  not,  190,  170 
When  to  be  given  in  evidence  177 


Notice. 


Where  landlord  mull  give  notice  before 
he  brings  ejeftraent,  and  what,  96 
Where  necellary  on  avoidance  of  a 
living,  124 

Where  to  remove  a member  of  a cor- 
poration, 208 

Novel  Diffieifin.  T'  " 


Affizc  of. 


120,  121 


Nudum  Paclum, 

See  Allumpfit, 

Nufance. 


Aflion  for,  26,  74,  75 

Continuance  of  it,  where  atlionable, 

75 
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INDEX. 


O. 

Oath. 

On  a former  trial,  not  evidence  unlefs 
between  the  faid  parties^  Page  242 
Where  allowed,  tho’  the  witnefs  is  liv- 
ing, 243 

Oath  of  a witnefs  is  evidence  to  dif- 
credit,  but  not  to  confinn,  what  he 
fwears,  242 


OfEcc. 


Aftion  for  difturbance  in  taking  the 


profits  of 

76 

Aflize  for  it. 

120 

How  to  prove  the  value. 

76 

When  necefliry  to  fliew 

a title,  and 

when  proved,  Uid. 

When  refidenceis  required  in  an  office. 


206,  207 

What  is  a caufe  of  removal  from  an 
office,  Ibid* 

Who  has  the  power  of  removing,  205 
'What  is  a refufal  of  an  office.  Ibid* 
Inqueil  of  office,  215,  216 

Action  for  milbchaviourin,  64 

Within  what  time  to  take  the  facra- 
xnent,  and  when  to  take  advantage 
of  it,  209 

Office  Copy. 

Where  evidence,  229 

Officer, 

When  a trefpafler  for  executing  procefs, 

81,  83,  84 

Who  may  plead  the  general  ilTue^  23, 

H 

What  warrant  is  fafficient  to  juftify 
him,  23,  24,  83 


When  afUons  to  be  brought  againll 

them. 

Page  24 

Juftification  by  them  orperfonsin  their 

aid. 

23,  83 

When  they  muft  ihew  a 

copy  of  the 

judgment. 

gi,  234 

Cofts, 

33* 

When  and  how  an  officer 

may  entitle 

himfelf  to  double  coKs, 

Ibid, 

Overfeers. 

Avowry  by  them, 

58 

AdHons  againft  them, 

23 

Cofts, 

33* 

Oyer. 

Where  a perfon  is  intitled  to  it,  253 


P. 

Papifts. 

Difabled  to  prefent^ 


IZ5 


Parceners. 


When  the  polTeiQon  of  one  Is  the  pof> 
fellion  of  both.  34,102 

One  may  deliver  a thing  to  another, 

z6z 

One  cannot  bring  trover  againft  the 
the  other,  34 

May  join  in  a leafe  to  bring  an  ejeft- 
ment,  107 

After  petition  to  prefent  by  turns  they 
are  feifed  of  their  feparate  parts. 


Fartncf 


1 N -D 

^Partner  and  Partnerfiiip. 


Where  given  in  evitlencej  or  to  be 
pleaded,  >52,  158 


Partition. 

The  effefl  of  it. 

123 

Patents. 

Rules  concerning  them. 

[76] 

Pawn. 

What  is  fuch. 

72 

When  pawnee  may  or  may  not  ufe  the 
pawn,  Ihi^. 

When  lie  may  have  debt  for  his  money, 

72,  168 

When  and  what  iaSicn  lies  againll  the 

• pawnee,  72 

If  loft,  who  diargeable, 

Payments, 

When  general,  whotoapply  them,  174, 

2&2,  283 

What  is  evidence  of  payment,  174 

What  is  evidence  of  payment  of  inte- 
reft,  on  an  old  bond, ^ Ibifl. 

Payment  before  the  day  may  be  given 
in  evidence  on  the  plea  of ad 
diem.  Ibid. 

Ifintereft  be  proved  to  be  paid  at  any 

* time  after  the  day,  the  plain tilF  fliall 
recover  unlcfs  the  defendant  plead 

- Jolvit poji  dietrif  * 174 

Pedigree. 

What  is  evidence  of  it,  248,  295 

Penal  Statutes. 

Where  aftion  to  be  brought  by  the 
party  grieved,  188,  194,  195 


£ X. 

r * 

General  rules  concerning  adions  fill 
them,  PagB  194--5 

Where  the  defendant  muft  (hew  a pro-* 
vifo,  or  fabfeqyent  ftatiue  in  plead- 
ing, or  may  give  in  evidence,  225 
Limitation  of  fuch  aftions.  194 

In  what  county  or  court  to  be  brought, 

195, 196 

Of  compounding  fuch  avUons,  196 
AcHon  cannot  be  brought  for  lefs  than 
the  penalty,  Ihid. 

Infant  cannot  be  an  informer,  Ibid^ 
Where  the  defendant  may  pay  the 
penalty  into  court,  J97 

In  debt  on  a penal  ftatute  the  plainufF 
may  recover  again  ft  one  defendant 
only,  188—9 

Of  pleading  a recovery  in  another  ac- 
tion. 

What  is  a good  plea  197,  225 

Venire  fliall  be  of  the  body  of  the 
county,  197 

Per  Fraiidem. 

See  Executors, 

Perjury. 

What  evidence  is  fufficieat  on  an  indidl- 
meiit  for  it,  23S — 9 

Where  the  party  injured  may  be  a wit- 
nefs,  or  not,  2S9 

Pleas  and  Pleading. 

Where  the  plaintift'may  take  advantage 
of  a fault  in  his  own  declaration,  77 
Where  feveral  fa£ls  may  be  traverfed 
if  they  make  but  one  point,  93 
Where  to  conclude  to  the  court  or 
country,  Ibid^ 

Manner  of  pleading  is  not  altered  by 
the  ftatote  of  frauds,  25  i 

VJ'here  a deed  muft  be  Ihevvn  or  not  in 
pleading,  249  to  2 J4 

No 
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INDEX. 


No  evidence  need  be  given  of  what  is 
agreed  by  the  pleadings,  298 

VVhaE  may  be  given  in  evidence  on  the 
general  iilue,  becaufe  it  cannot  be 
pleaded,  298 


Piene  Adminlftravit. 

What  to  be  proved  on  this  iffuc,  140, 

114 

Policy  of  Infurancc. 

In  an  afllon  for  a total  lofs,  the  party 
may  recover  for  a partial  lofsj  1 29 


Prefeription. 


Hillory  is  not  evidence  of  a particular 
cuftoin,  aliter  of  a public  matter. 

Page  248 

Hearfay  is  evidence  of  a prefeription. 


295 

When  the  evidence  varies  from  that  al- 
ledged,  59,  60,  74,  209 

One  prefeription  is  not  pleadable  again  ft 


another,  . 74--^^ 

What  franchifes  may  be  by  prefeription, 

212 

Prefentation.  ^ 


poor. 

Poor  rate  may  be  djflrained  for  before 
the  time  expires  for  which  the  rate 
is  made,  82 


What  is  evidence  ofit,  105,  295 

Parole  evidence  of  it  where  good,/^iV* 

Qnare  impedit*  y 

Prifoners. 


See  alfo  Overfeers, 

Ports. 

What  is  evidence  of  the  extent,  248 


Poftea. 


How  made  over  by  the  IherifF,  68 

Where  they  may  be  retaken,  69 

Examination  of  prifoners  for  felony 

before  a juftice  ofpcacemuft  be  with* 
out  oath,  ' 242 

V _ 

Probate. 


See  Verdi£l. 

Prerogative, 


Of  a will  no  evidence  in  cafe  of  lands, 

245 

Aliur  In  cafe  of  perfonal  eftate,  246 


The  king  is  not  bound  in  cafe  of  a bank- 
ruptcy till  aflual  aftignment,  41,  42 
The  king  cannot  lofe  his  right  of  pre- 
fentation, 123 

He  cannot  pardon  aperfon  convicted  of 
perjury  on  the  ftatutc,  191 

He  is  not  obliged  to  join  in  demurrer  to 
evidence,  313 


Procels. 

See  Latitat. 

Proclamation. 

Where  a printed  one  is  evidence,  226 
E b 4 Frofert. 


I 


INDEX. 


Profert. 

Where  nccelTary,  and  why.  Page  249  to 

254,  310 

Where  not  necelTary,  250  to  25  3 

Where  an  authority,  or  letter  of  attor- 
ney, need  not  be  ftiewn,  though  a 
leafe  be  made  under  it>  177 

Where  a copy  of  a deed  mrolled  is 
fufficient  evidence  on  a profert  made, 

^53 

0*1  plea  of  tender  of  amends  in  reple- 
vin, need  not  bring  the  money  into 
court,  60 

Prohibition. 

For  what  granted,  218,  2ig 

How  obtained,  Ihid, 

Cofts,  how  allowed,  331 

Promire. 


to  impeach  the  promife,  tho’  not  ifl 

cafes  of  third  perfbns.  Page  27J. 
Note  given  for  money  lent  to  game 
with  is  totally  void, 

Reafonablc  time  for  the  indorfee  to 
keep  the  note,  273,  277 

What  laches  fliall  difeharge  the  draw- 
er, //iV- 

Days  of  grace,  274 

Difference  when  payable  to  order  or 
bearer,  273  276 

What  is  a negotiable  note,  272,  273 
Defendant  may  prove  it  to  be  given  on 
an  illegal  confideration,  274,  278 
Note  muil  be  proved  on  a writ  of  in* 
quiry,  278 

See  Bill  of  Exchange, 

Property. 

By  what  delivery  altered,  36,  50,  51 


What  is  good  within  the  ftatute  of 
frauds,  280 

What  mufl:  be  in  writing,  279,  2S0 

See  AlTumpfit,  Frauds, 

Promiffory  Note. 

What  Is  gcod,  272,  273 

Where  evidence  in  affiimpfit,  tho’  not 
declared  on,  236—7 

Who  may  indorfe  it,  273 

A bare  indorfement  transfers  no  pro- 
perty, Z75,  278 

Aflion  by  oragainfl:  an  indorfee,  273-4 
What  mult  be  proved  in  fuch  aftion, 

273,  274,  Z77 
Where  the  indorfement  is  fet  out  in  the 
declaration  different  form  what  it  is, 

275 

What  may  be  given  in  evidence  in  an 
afUon  between  the  parties  themlelves. 


Provifoe. 

See  Penal  Statutes. 

Puis  Darricn  Continuance. 

What  may  be  pleaded,  and  how,  97,309 

310 

The  form  of  the  plea,  3 1 1 


t 

Quarc  Impedit. 

In  general  the  plaintiff  mull  fliew  ^ 
pre  fen  ration,  122 

Where  he  need  not,  /iiV* 

Prefentation  by  whom  fufficient,  Ihid* 
Who  may  have  it,  12a 

Where 
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Where,  and  what  damages  to  be  reco- 
vered , *25, 124 

WhtSt  is  evidence  on  it,  124 

NocoJb,  328 


Qiio  Warranto. 


information  in  nature  of. 

210 

In  what  cafe  it  lies. 

210,^11 

Lies  againfl:  private  perfons 

or  a whole 

corporation. 

212 

Whac  is  the  proper  plea. 

211 

R. 

Recital. 


Of  a will,  where  good  evidence  or  not, 
. 108 

Records. 


How  proved,  226 

Where  they  are  evidence,  230,  244, 

245 

Conviflioti  at  the  fuit  of  the  king  for  a 
battery  is  no  evidence  of  it  in  an  ac- 
tion, )6 

Where  the  recital  of  a record  is  evi- 
dence, 226—7 

Where  the  whole  record  mull  be  exem- 
plified or  not,  227—8 

A copy  is  not  evidence  — the  record 
is  brought  into  court  in  parchment, 

228 

Where  a copy  is  evidence  without  prov- 
ing it  a true  copy.  Ibid, 

A return  to  an  inqutfuion  poft  mortem 
cannot  be  read  without  the  com  mi  f- 
fion.  Ibid. 

Where  an  oiRce  copy  is  evidence,  229 
May  be  pleaded  without  a profert, 

252 


Recovery. 

In  one  aClion  when  evidence  in,  or  a 
bar  to  another.  Page  7,  19,  33,  49 
How  proved,  in  evidence,  Z30— i 

Rectory. 

Title  to  it  how  to  be  proved,  loj 

Refulal. 

Of  olEce,  what  is,  zoj 

See  Tender. 

Regifter. 


Of  Births,  marriages,  or  burials,  or 
a copy,  good  evidence,  247 

Of  Navy  office,  249 


Relation.  87 


where  the  declaration  is  general,  and 
the  caule  of  a3ion  arifes  within  the 
term,  it  Ihail  not  prej  udice  the  plain- 
tiff, 137-8 

Remittitur. 

In  what  cafes  allowable,  171,  iSo 


Rents. 


What  may  be  relcrvcd,  85 

Grantee  of  a reverfion  to  take  advan- 
tage of  right  of  entry  for  non-pay- 
ment, 160  ' 

How  recoverable,  561059,  138 

When  nil  habuit  in  tenement  is  is  a good 
plea,  139,  170 

When 


INDEX 


When  ejeflment  is  brought,  the  tenant 
may  pay  arrrears  into  court,  Pa^e  97 
Cafe  for  ufe  and  occupation,  139 
In  covenant  for  non-payment,  what 
plea,  l66 

What  rents  may  be  diftrained  for,  56* 

S7 

Aflumpfit  for  them,  138 

Debt  for  them,  170,177—8 

Covenant  for  them,  159,  160,  161, 

166 

Rent  is  not  fufpendcd  unlcfs  there  be 
an  aftual  eviftion,  177 

When  extinguiflied,  iSz 

Repairs. 

Of  a church  feat,  when  to  be  proved, 

76,  219 

Replevin. 

Two  forts,  52 

Where  the  flieriff  may  make  it,  52,53 
What  is  a good  return  by  the  flieriff. 


53 

Who  may  bring  it,  5 2.  55 

When  feveral  may  join,  53 

By  executors, 

By  hulhand  and  wife,  JhiJ, 

Form  of  a declaration,  J6iJ. 

Certainty  in  declaration,  • 

Flea,  54,  59,  60 

General  ilfue,  54 

What  is  evidence  thereon, 

Where  there  thall  be  a return  without 
an  avowry,  or  not,  54,  55 

When  the  plaintiff  may  demur,  53 
Avowry,  when  and  how,  53,  54,  55, 

56 

When  good  for  part,  tho’  bad  for  the 
reft,  56 

Avowant  mull  make  a good  title  tV 
Dmiiibus^  302 


When  avowant  mull  traverfe  the-  place 
in  the  dedaration,  54;  I 

Avowry  for  rent,  at  a later  day,  nd 
bar,  56 


May  diftrain  for  ore  thing,  and  avow 


for  another,  55 

Property  in  the  plaintiff,  53 

Where  a writ  of  inquiry  fliall  be  after 
a nonfuit,  57,  58 

When  the  defendant  claims  property, 

54- 

How  property  to  be  pleaded.  Ibid. 

Where  cofts,  57 

Ksn-tenurt  no  good  evidence  on  rie* 
arrear  to  avowry,  59 

On  plea  of  tender  of  amends  need  not 

bring  the  money  into  courr,  60 


Where  and  how  judgment  ihall  be  for 
the  rent  in  arrear,  and  not  for  rr- 
torn.  habind,  58 

Replication. 

Sit  de  injuria,  Src.  and  the  fe-verdl 

\ r 

Reputation. 

Where  evidence,  253,  294,  293 

Requeft. 

See  Demand. 

Refcous, 

What  it  Is,  61 

Who  may  have  the  aftion,  61,  62 
Where  it  can  or  cannot  be  juftified. 

Ibid. 

What  may  be  given  in  evidence  on  the 
general  ifliie.  Ibid. 

Where  treble  damages,  62 

Wha*t  mult  be  proved  in  fuch  aftion. 

Ibid. 

[ Perfon  refeued  a good  witnefs.  Ibid, 

\ Where  it  fliall  excufe  the  flieriff,  63 
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Retainer. 

Ko  right  of,  where  there  is  a fpedal 

agreement,  4 5 

Who  may  retain,  and  fbr  wliat,  45,  48 
Of  a chaplain,  how  proved,  124—5 
Where  an  executor  or  adminillrator 
may  retain,  48,  141 

Where  ic  may  be  giv^en  in  evidence, 

141 

Return* 

Of  refcou*,  what  good,  63 

What  return  is  proper,  where  a bank^ 
ruptcy  happens  after  goods  feized, 

41^  42 

Right, 

Writ  of,  115 

Petition  of,  215 

Rule  of  Court. 

How  proved,  229 


s. 

Sale. 

Of  goods  when  complete,  36,  50 
Scandalum  Magnatum. 

How  pnnilhable,  3 

Declaration  mall:  alledge  that  the  plain- 
tiff was  unus  magnatum,  ^ 

How  defendant  may  j nltify,  S 

Second  Deliverance. 

Writ  of,  what  it  is,  58 

Seifin. 

Of  tenant  to  praecipe,  when  it  mull  be 
proved,  in  giving  a recovery  in  evi- 
dence, 230--1 


E X. 

Where  liver)'  prefumed,  or  to  be  proved, 

Pagt  256 

Scifure, 

Information  of,  46 

If  the  judge  certify  that  there  was  a 
probable  caufe,  there  is  no  colls,  and 
only  tW'O  pence  damages  befides  the 
val  ue  in  an  aftion  for  a feizure.  Ibid,. 

Sentence. 

Where  the  fentence  of  one  court  is  #vl- 
dence  in^another,  fee  Courts, 

Servant. 

5ee  Mader. 

Set-off. 

How  to  be  pleaded,  178—9 

With  what  pleas  notice  of  fet-off  may 
be  given,  l8l 

What  debts  may  or  may  not  be  fet  olT, 

178-9 

In  what  aftion  it  may  be,  178  to  182 
Where  a defendant  cannot  fet  off  in 
aft  ions  brought  by  an  alEgnee  of  a 
bankrupt.  Ibid, 

Sheriff. 

Where  refcous  lhall  excufe  him,  63 
How  anfwerable  in  efcape,  Jee  Efcape. 
Debt  a^ainfl  a Iheriff  not  within  the 
llatuteoflimi  tations,  168 

Aftion  lies  for  raking  infufficient 
pledges,  61 

What  evidence  necclTary  in  fuch  aftion. 

Ibid, 

How  he  may  jufti  fy  in  an  aftion  againll 
him  for  levying  on  a ji.Ja,  94 
Where  he  muft  fiiew  a copy  of  the 
judgment,  pi,.  234 

How 


INDEX 


How  prlfonfrs  are  made  over.  Page  68 
Under- flier  Iff  U anfwerable  in  cafe  of 
death  of  flicrifF  till  a new  flieriff  ap- 
pointed. 

Where  a new  one  muft  take  care  of  all 
perfons  in  his  cuftody,  UiJ* 

Trcfpafs  againfl  him  for  taking  goods 
in  execution,  91 

Trover  againft  him,  41,  42,  45,  46 
By  him,  33 

Where  made  liable  by  a fubfequent  aft 
of  bankruptcy,  41 

Debt  againft  him  for  money  levied, 

167,  168 

Where  It  is  a good  return  to  fay  mi/us 
wait  ad  ojlendindurn^  ScCm  5 3 

Shop  Book. 

Where  evidence,  282,  283 


What  he  may  or  may  not  give  in  tvi* 
deace,  5,  9,  10 

Entire  damages  where  feme  of  the 
words  not  aft  ion  able,  if  all  in  the 
fame  co-unt,  good,  8 

^ One  aftion  cannot  be  brought  againft 
two  perfons  for  fpeaking  the  fame 
words,  5 

Cofts,  10,  n 

Limitation  of  aftion,  11 

Solvit  adj,  or  poft  Diem. 

When  it  may  be  pleaded,  173”4 
What  evidence  upon  it,  UiJ^ 

Special  Matter* 

When  evidence  on  the  genera]  iffue, 

23,  298 


Slander. 

What  IS,  3 to  10 

Scandalum  magmtuai^  3,  4,  8 

'WTiat  aftionable,  4i  5j  10 

Where  fpoken  in  refpeftofan  office  of 
truft  or  credit.  4,  5, 

How  words  to  be  imderftood,  4 

How  declaration  to  be  proved,  5,  6 
Words  fpoken  in  confidence  not  aftion- 
able, 8 

Nor  if  fpoken  through  concern,  9 
Charging  a man  with  a crime  he  cannot 
be  guilty  of,  * j 

When  fpecial  damage  to  be  proved, 

6,  7,  II 

What  the  plaintiff  may  give  in  evi- 
dence in  aggravation,  7 

When  defendant  muftandhow  he  may 
juftify,  5,  8,  9 

Where  the  plaintiff  has  once  recovered 
damages,  he  cannot  bring  another 
aftion  for  other  fpecial  damage,  7 
Where  part  of  the  words  only  are  aCw 
tionable,  the  court  will  grant  a wnire 
de  S 


Spiritual  Court, 

^ee  Courts* 

Stamps. 

Surrender  of  a term  need  not  be  on 
llamps,  110,  111 

Muft  be  on  all  deeds,  269 

Where  a leafe,  though  not  by  deed  or 
agreement,  muft  be  ftamped,  Ihid. 
On  what  ioftruments  and  what  neceL 
fary,  268 

Statute  Merchant. 

See  Ejeftinent* 

Statutes, 

General  ftatutes  need  not  be  recited,  4 
General  rules  relating  to  aOions  given 
by  ftatutes,  *94”5 

Private  afts  muft  be  Ihewn,  zzz 

Where  not  necelTary,  224 

Whenj 
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I N D E X, 


Where  provifo  muft  be  (hewn,  or  not. 

Page  225 

What  is  a private  or  public  aft,  223 
Where  a public  aft  muft  be  Ihewn,  and 
cannot  be  given  in  evidence,  224—5 
■What  is  evidence  of  a general  aft,  225 
What  a private  aft,  Ihid. 

Mert.  c.  1.  116 

defter,  6 Ed,  I , c.  1 . 328 

• c.  5.  119 


Weftm.  I.  c.  34. 
Weftm,  2.  c.  5. 

Weftm,  z.  c.  1. 

c.  25. 
c.  z6. 
c.  30. 
c.  31, 

13  Ed.  1.  c.  2. 

13  Ed,  3.  c.  23. 

25  Ed,  3.  c.  5. 

14  Ed,  3.  c.  6. 

31  Ed,  3,  c.  11. 
Marlbr.  c.  3. 

42  Ed,  3.  c.  11. 
Winton.  c.  2. 

8 Hen.  6.  c.  12. 

c.  15. 

3 Hen.  7.  c.  10. 

4 Hen.  7.  c.  20. 

1 1 Hen.  7.  c.  20. 

21  Hen,  8.  c.  13. 

C.  15. 
c.  19. 

23  Hen,  8.  c.  15. 

31  Hen,  8.  c.  13. 

32  Hen,  8.  c.  z, 

c,  28. 
c.  30. 
c.  34. 
c.  37. 

2 3 Ed,  6.  c.  13. 

5 Ed.  6.  c.  14. 

z $ P.  M.  c,  13, 
c.  10. 

5 Eliz,  c.  4* 

13  E/iz,  c.  j. 


122,  123 

224 
121 
217 

123,  304 

315 

58 

127 

127 

322 

127 

302 

304 

184 
322 

Ibid, 

125 

*97 

loi 

124,  196 
III 

57 

330 

189 

11s 

loo 

322 

*59 
56.  *77 

185 

225 
242 

Uid, 

192 

257 


13  Eliz.  c.  7. 

c.  12. 

18  Eliz,  c.  5, 
c. 

C - 1 

27  Eliz.  c.  4. 

c.  13. 

31  Eliz.  c.  5. 

43  Eliz.  c.  2, 
c.  6. 

I yac.  I.  c.  15, 

3 Jac.  1,  c. 

4 ne , I.  c*  3* 

7 Jac.  I.  c.  5. 

c.  12. 
21  'Jae.  1.  c.  3. 

c.  4. 
c.  12. 
c.  13. 


Page  38 
124 

*g6*  333 

1 12 

323 

259, 90 
1S4-S,  188 
194 

1 IS 

329 

3®j  43i  262 

22J 

33* 

33® 

282 

76 

*95 
33® 
3®3 


c.  16,  10,  22,  92,  lOS 
103, 1 15,148,150,262 

C.  19.  4®>3* 

13  Car.  2.  c.  209 

14  Car.  2.  c.  24.  ^3 

16  17  Car.  2.  C.8,  10,  83,119, 

*^9»  *97»  324 

17  Car.  2.  c.  7,  57 

] 8 Car,  2.  c.  8,  312 

22  t9’  23  Car,  2,  c.  9 329 

' c.  25.  48 

2g  Car.  c.  3.  91,  263, 266,278— 9 
c.  7.  63,  184 

3 4 y Af.  c.  14,  175,  250, 

261 

5 W.  £2?  M.,  c,  1 1,  3JJ 

^ W,  M.  c.  iS.  210,  334 

7 £38  0^.  3.  c.  23.  305 

8 £sf  9^f'.  3.  c.  II,  *<>3,330,331 

c.  26.  67,  68 

9 £if  10  3.  c.  1 1.  312 

c.  17.  2 72,  278 

10  1 1. 3.  c.  16.  105 

3^4  Ann,  c,_g.  137,  272 

4 C3?  5 Ann.  C-  |6.  59,  103,  127, 

*<>9W7*»3®5 

6 Ann.  Q,  18  85 

7 Ann, 


1 N D 

I 


C.  1 S, 

9 Ann>  c.  14. 

c,  20-  64i 

10  Ann*  c,  18. 

XZ  Ann*  C,  14, 

3 Geo,  I - c, 

^ Geo*  I*  c* 

c.  13* 

1 1 Gm  I • C* 

2 Geo*  z*  c*  22* 

c,  23. 

4 Geo*  Zn  c*  28. 
j Geo*  z*  c*  30, 

8 Geo*  2*c»  16, 


Page  123 
*95*274 
210,211,  325 

253*  256 

125 

68 


209 

325 

201 

178 

H5 

55*96 

43, 181 
185--6— 7 


C.  24.  179 

II  Geo,  Z.c.  19.  55,  6b,  8z,  95 


14  Geo*  z*  c-  20- 
17  Geo*  2,  c*  38* 
19  Geom  z*  c,  34* 
zz  Geo*  2.  c-  24, 
24  Geo*  2*  Ct  1 8» 

c*  44* 

23  ^xOO*  z*  c* 

26  Cjoo*  z*  c*  33* 

27  ^^eo*  z*  c*  20# 


231 

8z 

46 

186 

i97>  305^335 

*3*  S3 
265 
■'W3 

83 


See  alfo  Penal  Statutes. 


Surrender, 

Of  a term  may  be  by  note  in  writing, 
and  without  ftamps.  1 1 1 

What  amounts  to  a furrender.  Ibid' 

I 

Survey, 

Of  a manor,  where  evidenc*,  248, 283 

T. 

Tales. 

Can’t  be  on  indi^lments  or  informa- 
tions without  a warrant  from  the 
attorney-general,  305 


/ 


E X. 

Tenant  in  common. 

Who  is  fuchj  Paoe  85 

When  and  how  to  be  pleaded,  and 
given  in  evidence,  34,  91 

When  the  poflelTion  of  one  is  the  poflef* 
lion  of  both,  34i  35»  *02,  115 

After  petition  to  prefentby  turns,  they 
are  feifed  of  their  fepar ate  parts,  123 
When  one  can  bring  trover  againft 
other,  34,  35 

When  ag&inft  another  perfon,  35 
When  one  can  bring  an  ejefbmenc 
againft  the  other,  109,  no 

They  cannot  join  in  a leafe  to  bring 
an  ejeftmeot,  107 

What  is  an  ejcflment  of  one  tenant  in 
common  of  another,  1 to 

Where  they  muft  join  or  fever,  157-8 


Tender  and  Refufal, 

I 

* 

When  it  amounts  to  payment,  72,  166 
In  covenant  how  to  be  pleaded,  166 


What  tender  is  good,  155—6 

Of  what  time  to  be  pleaded,  ibid^ 

Ofamendswhen  good  in  replevin,  60 
In  trelpafs,  92 

A t what  time  to  be  pleaded,  1 5 6 
How  the  plaintiff  may  reply,  Jbid. 


T cnor. 

What  is  fuch,  6 

Term, 

Where  there  (hall  be  a relation  to  the 
lirft  day  of  the  term,  or  to  the  time 
of  filing  the  bill  only,  I37"8 

Termor  may  enter  immediately  after  an 
Habere  facias  feijs&um  on  a recovery 
by  21  8,  111 


Terrier, 
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Terrier. 

Of  a manor  good  evidence  of  its  boun* 
daries,  Page  248 

Whereof  a glebe  good,  Uid^ 

Timber. 

Whofe  property  it  Is,  S4 

Againll  what  tenant  an  a£tIon  lies  for 
rCutting  them,  S4*  86 

What  aftion  ties,  Ih:d* 

Excepted  in  the  leafe,  what  elFed  it  has, 

S5 

Whofe  property  growing  on  extreme 
bounds.  Ibid. 

Sold  by  tenant  in  tail,  50 

See  Trelpafs,  Trover 

T € - 
Towing  piths. 

When  claimable  of  common  right,  90 

T rade. 

What  trades  are  within  the  ftatute  of 
Eliz.  1 92 

Aflion  on  it.  Ibid. 

What  is  a fufficient  fcrvice,  192—3—4 
Aftion  for  mifbehaviour  in,  73 

Traverfes  5$,  56,  92,  93. 

A traverfe  that  a manor  is  not  tlie  free- 
hold of  the  defendant,  admits  that  it 
is  a manor,  and  therefore  that  need 
not  be  proved,  298 

Ofinquifuions,  215 

No  coib  on  thefe,  3^4 

Cilton  V,  Smith*  J95-  EaJ}^  14 

G.  3. 

Toll  traverfe  is  for  going  over  the  l4nd 
of  the  perfon  who  claims  the  toll ; 
and  there  not  necelTary  to  lay  a con- 
hderation. 

Toll  thoro’  is  for  palRng  through  ftreets 
not  his  foil,  but  for  palling  over 
kingb  highwavj  and  there  a confide- 
racioii  mull  be  laid. 


A landlord  who  repairs  a wharf  may, 
be  intided  to  toll  for  all  goods  land* 
e d fu;/ thin  the  ma  ^ cr  ^ E u E th  i s is  toj  1 s 
traverfe. 

Mayor  of  J'iarasja'/i,  Eap*  3, 

Profecution  for  toll  in  port  good  with* 
out  confideration,  A port  is  inter  r#- 
galia  tdmea  ngni^  where  the  crowa 
has  aright  to  lay  a duty,  and  grant 
the  duty  away  i all  thefe  profcca- 
tions  fuppoie  a grant  fron>  the  crow^n* 

Trefpafs. 

Where  it  lies,  z6, 79,81,  83,  84 

Where  not,  7.6,  77,  79 

Every  part  of  the  declaration  is  de- 
feriptive,  69 

Where  irefpals  or  cafe  lies,  79 

Againlt  whom  it  will  lie,  8 2,  83,  86 

87,  91 

Where  a trefpafler  abiniih^  8f 

Againft  hafband  and  wife,  22,  23 

By  a copyholder  againil  the  lord,  85 
Where  it  lies  againil  an  officer  or  perfoa 
afling  under procefs,  83,  84 

When  they  muil  Ihew  a judgment,  91 

When  not,  23,  83 

Lies  after  judgment  vacated,  84 

Where  it  lies  after  diilrefs  taken  for  the 
fame  caufe,  Ibid^ 

What  certainty  is  nece/Tary  in  the  de- 
claration, IhiJ^ 

Can  only  prove  what  is  laid  in  the  de- 
claration, 84 

Continuando,  86 

Abuttals  when  to  be  proved,  89 

What  may  be  laid  in  tiie  declaration.,  or 
given  in  evidence  in  aggravation  of 
damages,  89 

What  intereil  a plaintiff  muft  hive  to 
maintain  trclpafs  ^uan  dai^am  fre^ 

85 

Where  the  right  may  come  in  qusftion, 

89 

4 Julli- 


INDEX. 


Juftificatlon  oflocal  trefpafs  how  to  be 

made^  Page  90 

Where  pofleflion  is  fufHdent  to  declare 
on,  85,  86 

Where  pofTeffion  is  a fafficient  juilifi- 
caticn,  89 

What  is  evidence  on  the  general  iflhe, 

• 90^91 

Pica  of  difclaimer,  trefpafs  involuntary 
and  tender  of  amends,  92 

Liberum  Unemeutumf  where  it  may  be 
pleaded,  and  what  is  fufficient  proof 
on  it,  93 

How  to  reply  to  it,  93 , 94 

Where  the  defendant's  jullification  con* 
fifts  of  many  things,  how  the  plain- 
tiff may  traverfe,  93 

When  the  plaiotifF  may  traverfe  the 
command,  &c,  in  a juilification,  55 
How  the  plaintift'is  to  traverfe  the  title 
of  the  defendant,  9^»93j  94 

Guilty  as  to  part,  or  as  to  fome  of  the 
defendants,  and  not  guilty  as  to  the 
refidue,  94 

De  injuria  fua  fro/>ridj  where  good  or 
not,  93 

Sufficiency  of  common  left,  cannot  be 
given  in  evidence  on  it.  Ibid. 

One  defendant  found  guilty  on  the  ge- 
neral iffue,  the  other  jullified  and  ac- 
quitted, the  plaintiff  cannot  have 
judgment,  94 

Where  damages  may  be  fevered  or  not. 

Ibid. 

New  aflignment,  where  neceffary,  1 7,92 
For  mefne  profits  after  ejeftment,  and 
by  and  again  ft  whom,  87 

What  to  be  proved  in  fuch  aflion.  Ibid* 
Merged  in  a felony,  32,  77 

Difference  between  trefpafs  for  goods 
and  i{uare  dau/um  fregU  as  to  title 
to  place  where,  Sec.  89 

Trial. 

lu  dower,  life  or  death  of  the  hufband 


fiiall  be  tried  by  the  court,  and  not 
by  a j ury.  Page  1 1 S 

How  a marriage  fhall  be  tried,  113, 

114,  118 

Trover. 

For  what  it  lies,  32  Co  38 

Where  trover  m ajfumpfit  is  proper,  72 
Who  may  bring  it,  33,  35,  45,  46 
By  a landlord  againft  a tenant,  34 
Again ll  whom  it  may,  or  may  not  be 
be  brought,  4 r,  45,  46,  47 

Of  property  in  the  plaintiff,  33,  34,  36 
Of  poffeffion  in  the  defendant,  33,  34 
Of  the  converfion,  33, 44,  45,  46,  47 
Conv^erfion  laid  or  proved  in  term,  and 
the  declaration  general,  yet  the  plain- 
tiff may  ftiew  when  rhe  writ  in  faft 
iffued,  ^37*  S 

How  the  plaintiff  may  declare,  33,  37 
What  certainty  the  declaration  muft 
have,  32,  37 

What  the  plaliitiff  miift  prove,  33,  37 
When  the  hufband  and  wife  may  join, 

34 

How  to  be  brought  againft  hufband  and 
wife,  46 

By  an  executor  or  adminiftrator,  47,  4S 
By  joint-tenant,  tenant  in  common,  or 
parcener,  34*  35 

By  the  affignee  of  a bankrupt,  37 
What  fuch  an  affignee  muft  prove,  37, 

41 

Againft  a fheriff  or  officer,  41,45,46 
What  to  be  proved  in  trover  for  goods 
taken  at  fea,  44 

Plea,  48,  49 

Who  may  juftlfy  detaining  for  pay* 
ment,  45*4^ 

Where  joint- tenancy,  f/r.  may  be  given 
in  evidence,  35 

Where  to  be  pleaded  in  abatement,  Ibid* 
Where  a taking  by  a fervantis  fuffici* 
ent  to  charge  the  mafter,  47 

Where 
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INDEX, 


Where  a rcfufal  hy  a fervant  is  evi- 
dence of  a converfion  by  [hemafter  j 

Pa^e  47 

Where  bankrupt  may  be  a witnefs  to 
pro\^e  property  in  himfelfj  or  a debt 
duep  43 

Where  the  goods  may  be  brought  into 
court,  49 

Where  proceedings  flaid  on  delivering 
the  goods  to  the  plaintiff, 

Truft. 

Aftioa  for  mlfbehaviour  in,  69, 70 

Tythes. 

Aflion  for  not  fetting  them  oat,  1 88 
What  the  plaintiff  mail  prove, 

What  he  mull  prove,  when  parfon, 
Difcharge  of,  1 89 

One  defendant  may  be  found  guilty, 
and  others  not,  188 

deamanefst  where  it  may  be  given 
in  evidence,  1S9 

Where  the  pope’s  bull  is  evidence  of  a 
difcharge,  248 

How  the  plaintiff  may  declare,  1 88 
The  plaintiff  or  defendant  (hall  have 
cofts,  331 

What  lands  are  exempt  as  barren,  191 
The  ftatute  extends  only  to  predial 
tythes,  IhiJ. 

Par  Ion’s  book  good  evidence  of  a mo- 


U. 

U fe  and  Occupation.  , 

AAionforit,  138—9 


V. 

Variance. 

Where  fatal  in  fpecial  airumpfit,  1 45, 

=*75 


Where  variance  between  iffue  and  ver. 
dift  fatal  or  nor,  56,  59,  60, 

'65,76 

Where  in  fetting  out  a bond  or  contraft, 

169,  170—1 

Venire. 

W'here  granted  de  «evo^  8,  178,  313 

Venue. 

Where  neceflary,  146 

Verdi£t. 

In  replevin,  if  damages  are  found  for 
the  plaintiff  for  part,  where  the  de- 
fendant is  inticled  to  a return,  fo 
much  of  the  finding  is  void,  57 
How  it  ought  to  be  in  detinue,  5 1 
When  a verdift  may  or  may  not  be  giv- 
en in  evidence,  33,  102,  233,  243 
Where  if  the  jury  negleft  to  give 
damages  it  may  be  fupplied  by  writ 
of  enquiry,  58,203 

If  the  fubftance  of  the  iffue  be  found, 
that  is  fufficient,  56,  65,  76 

Some  of  the  defendants  found  guilty, 
others  not,  14,188 

The  jury  muft  find  all  they  are  charged 
with,  17S 

Not  evidence  unlefs  between  parties  or 
privies,  232,  233,  242 

Where  it  is  evidence  though  given  be- 
tween different  parties,  233,  243 
Where  it  cannot  be  given  in  evidence 

without  proving  the  judgment  on  it, 

234 

W''here  Itmay,  234,243 

Where  the  oath  of  a perfon  deceafed  on 
a former  trial,  and  the  verdict  on  it, 
maybe  given  in  evidence,  242 
Verdift  cannot  find  any  thing  againft 
what  the  parties  have  admitted  oti 
record,  298 

C c Where 


INDEX. 


Where  avoided  by  mifbehaviour  of  the 
jury,  Page'io^ 

What  defers  are  aided  by,  or  fliall  be 
amended  after  verdift,  320 

View. 

By  how  many  to  be  had,  1 20,  305,  306 
Where  and  how  granted,  305,  306 

Videlicet.  22,  66 

Void  and  Voidable. 


Plainciif  mult  prove  hts  title  as  laid. 

Page  119 

So  he  mult  prove  the  wade  to  be  done 
as  laid,  IbiJ, 

What  the  defendant  may  give  in  evi- 
dence, 1 20 

Grantee  may  take  advantage  of  it,  160 
When  damages  Ihould  be  found  intire 
or  feveral,  120 

If  the  damages  are  fmall,  the  plainciif 

ihall  not  have  judgment,  120 

Watercourfe,  fee  Cafe. 

Way,  fee  Cafe. 


Where  a leafe  is  void  or  voidable,  96, 

177 

Where  deed  is  fo,  172,177,224 

Where  the  refignation  of  an  office  is 
voidable,  207 

Voluntary  Settlement. 

What  is,  25710263 

\v. 

Warrant, 

At  what  time  a warrant  to  didrain  for 
a poor  rate  may  be  made,  82 

Wh-ii  to  be  under  feal,  83 

What  is  fufficient  to  judify  an  officer^ 

«3»  24*  S3 

Sufficient  evidence  in  an  a£Uoii  of  effiape 
againft  a flieriff  of  the  writ  and  de- 
livery of  It,  66 

Warrant  of  Attorney. 

Attorney. 


Will. 

What  attedation  is  good,  263—4 
How  the  execution  is  to  bo  proved  on 
an  eje^lment,  264 

Probate  or  copy  is  no  evidence  in  cafo 
of  a devife  of  lands,  245—6 

4^ittr  in  cafe  of  perfonal  edate,  246 
Where  the  ledger  book  of  the  eccleii- 
adical  court,  or  a copy  of  it,  is  evi- 
dence, Hid, 

Who  is  a good  witnefs  to  prove  it,  265 
How  to  be  executed,  265—4 

Where  and  againd  whom  a recital  of  it 

is  good  evidence,  _ jo8 

May  give  evidence  that  the  probate  is 
forged,  247 

So  probate  may  be  avoided  by  proving 
tona  UBtahiiia,  'Hid, 

So  evidence  may  given  that  adminiftra- 
tion  was  revoked.  Hid, 

Where  parole  evidence  may  explain  it, 

296—7 

Parole  evidence  is  never  admitted  to  alter 
the  apparent  intent  of  a will,  297 
Fraud  in  obtaining  a will,  z66 

What  afts  revoke  a will.  Ibid. 


Warranty. 
Of  perfonal  chattels, 

Wafte. 

WI  ere  the  a£lion  lies. 


Witnels. 

30,  3*  I Where  a bankrupt  is  not,  40,  43 
Party  refeued  is,  62 

So  party  efcapiiig  in  cafe  ofa  voluntafy 

119  efcape,  67 

Where 
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INDEX. 


Wiere  the  fovant  is  in  an  aflion 
againft  the  mailer  for  the  lervant’s 
negligence,  77 

Where  and  in  what  manner  one  de- 
fendant may  be  made  a witnefs  for 
or  againll  another  defendant, 

98,  285—6 

A fon,  who  gave  away  his  father’s  mo- 
ney allowed  to  prove  it,  35,  289, 

290 

Servant  embezzling  mailer’s  goods, 
witnefs  formafter,  290 

Perfon,  who  prefented  to  a living,  is 
no  witnefs  to  prove  a prefentation, 
tho’  he  were  only  grantee  of  the  next 
avoidance,  105 

Party  robbed  a good  witncls,  187 
Where  the  defendant  in  an  aClion  for 
a malicious  profecution  is  a good 
witnefs  to  prove  a felony  committed, 

I4»  >5 

Where  freemen  or  their  wives  are  not 
witnefles,  194 

Where  a legatee  or  creditor  is  a good 
fubferibing  witnefs  to  a will,  265 

266 

A party  interelled  cannot  be  a witnefs, . 

283,  288,  294 
Where  he  may,  288,  289,  290—1 
What  interell  difables,  284 

Where  a trullee  is  a witnefs,  2Bid. 
Counfel  or  attornies,  where  witneiTes 
or  not,  Jhid, 

Particepi  cr minis  where  a witnefs,  286 
Baron  and  feme  where  witneiTes  for  or 
againll  each  other,  286—7 

Father  or  mother  good  witneiTes  to 
prove  the  marriage,  accefs,  and  le- 
gitimacy, 287 

Perfons  who  have  afled  under  an  au- 
thority good  witneiTes  291 

Perfons  higmatizedj  by  what  crimes 
incapacitated,  291—2 


Burning  in  the  hand  reHores  the  credit. 

Page  292 

One  convi£led  of  perjury  at  common 
law,  and  pardoned,  is  a good  witnefs : • 

aliter  if  convifled  on  the  llatutei 
But  to  take  advantage  of  this,  the 


party  mull  prove  a copy  of  the  re- 
cord of  conviflion,  292 

Intidels  not  witneiTes,  Ibid, 

Perfons  excommunicated.  Ibid, 

Whether  popilh  recufants  are  good  wit- 
nefles.  Ibid. 


Perfons  outlawed  good  witnefles,  293 
Ideots  and  madmen  not  good  witnefles. 

Ibid. 


Children,  where  good  witnefles,  and 
at  what  age,  293 

^^WofUs.  ^ ^ r 


What  are  aftionable,  , 

Slander.  ’ 

Writ, 

Who  mull  Ihew  it  returned. 

Where  it  mull  be  proved,  or  not,  1 44, 

149,  150, 187 
Where  it  is  the  commencement  of  the 
fuit,  150,  15 1,  19s 

How  it  is  to  be  proved,  234 


n 


See  at/o  Latitat. 


JJ 


Writing. 

Where  comparifon  of  hands  is  evi- 
dence. 

How  the  hand-writing  of  a party  is  to 
be  proved.  Ibid. 

Where  entries  of  payment  or  delivery 
of  goods,  made  by  a perlbn  who  is 
dead,  are  good  evidence,  236,  282, 

383 


F I N I Si 


i 


..  A‘«4  V.  ‘t  1 


- rv 


I 


r 


' r ' 


v'^' 

I c'i.TAvrrttilr  «Il  -;Cj.n  t».‘»  >.*.., 


• - ^ ^ i'  ' Tii-.  ' 

;'.w’'*.:‘^; ^ j,«iivr4rS  j -i!i  li-ii.'VY 

I . 1 r*  _Vi  ' - ‘hr  ,.  K ■ *A  - 


' +?w 


[J,  ''i:,i  5.^17  ri4V'>  ili 

■ ’ ik ta^u'f,  ^i)  ii . ■ fe-flH  . -V' t 

^ ■'  ii  A . - ■ . -►  > - ' <»V'^  ' 

t liCt  ►'•vlTv*-#  ’■'%».-  • 

tuf  »'Iib'V4  i>:^Uji!ff'.t«  v/<?^  -:'  i ■ 

v;-'5'*  5 It!  ; ;!---i<t  V-r  { :■  j 

t’..t  . ,.  . ' «T!-Triy.v-osi.<>.iii  •>  iJif-,-*-, 

.'k.i^i  . ^ *.*.»  i'I'^Lt.  ; 1 

.V^'A  ' ' 


• ^,.-,11  -i:  f.  eJi'*n  ^■s  f ■<!»  rK  'h : \ ' 

:'  V>1F,<  r!i^  a sC,y;|  t^j'v,.-..  ;r 

^ '•-  *(  • r - / ■ 'L  *1  1*  r - 

. i-*  , /if*,  ;Sf  3 ; : / s- ‘^4  .r ; * 


>v4i  T4. 

•it  li'  - fi 


C^r  z 


*v  4' ’ *l ’ 


/" 


w . 

- , "•£<*  ^^£t:  r 

ifMi  in\'4 


^'i:  ■; 

f-  *f  ■> 


L, 


,;.  "iH3‘:fli'-a  ' i,* 

r vf>*J  . . 


'.tJi  .-V  .J 


, i . ' iV  ■ i ■ cj.  i'  I’-'i  i\‘ a;  ■ ,-^  ii  if . T 


•1'  r i 

• I.  .-- 


b.  , .71^1 


i ,n  itiii'*  ^ '“i  . i . Ml 

^ . ?f^  ^ . 

».*.  I 


1 it‘,'i 


■ VV' 

A 

- A*  % 


V- 


O 1 


> s 


• t 

=v-  '"■• 


,'vm:  ,*;».«>}v 


.1: 


f r * , I 


Ji’  ‘ 4 

i |'.^..Ljr^.  r* 


: Ti  r.n  r.tl.  I 


n i i ^■ 

. *;  f 


i*  •> t \ 

I , < t ^ iTr’*\y  7*  iUiI  *•  i '*'  ' * • •* 


■'-,  I . 

-A^ri 


,--u\7  V,- ■ : I t -i- - « -‘rt  . •'; 

...  ^ -,  ...  ■ ' ..  i 1 


t 


f , L.'.  ?•  -i  W*;, 


, t»i 


.tiiiJ  ,,'  ..1  1.^  :>iJ  j->M 't  a.  (1  ('/  |.  ^ ■“ 


* aa  AA  . 


: U'l  .^  '4  4 , k ■> 


\’’  ♦ * ^ ^ ’'•A.  ^ ' 

r X;  J ,v  f ; «,C.B  i7  »ilj  *1  ii  V'-.'.'J^' 

?,:I  >H*-, 


..  ■•’  .■'■  ’v. 


^ .»■  A 

»•  *.  *• 


li-titf 0'S ,[  -sil  <y)  iJ  trn . I 


t 1^ 


a 


r ‘ 

,?aba.I  '^' 


I - 


.a, 


!-  •‘/viviIjhV/ . 

' ■■  • ■*  I 

V 

•ji-x-WU  :;a  uS'.hr-.Tin 


. , * * ^ * a f'* 

X>*  iV;-.'"^-  V' • 'A  - 


.V  »\ 


vn.4i>i»  V/ JMr,Mn  *1-  ' Jr.  ^jr 

t'<  ii<' V -■•>t?^  4'. V.H 
-,'  ^ .■  «*-lt  ;>  ' ■:*  - " 

. , , 


«>  ♦"  ‘^‘jJ  U 31  V .l^.  >f 
I 1 . . y • ■ ‘,j^ 

c.‘uT4>i>a  P-.miad4^  •*<•*<.  Ir*  ». 

4,fci,^V  • .,  a I •'-•■•-> 

/ IS&<.  tl  ■•  .'*S' 

- ' J ki  ’ **iMi.i^\v  r**H’//.  r»rr  ‘:  ~ • i.:^:.* 

' C.I  .■■■  ,v-,-U*»  Ci.-  vil'ki"i;^4 

-_.i  * jT-i:»*3' '•  "A  "fJ!  I 

-si  3tj*.a‘  if-.--  % 'r.us:  'ftji 
V.'-  • ’ ' . ,-.---.i.-»:;* 

• tli>  '-'aa  Xi  u“!!  ? ''**^  '^  * ^‘  ^ ^ 

l^t  . . 't1-‘''  I ,i,  -:  i 

t J’J*.  _ 


a* 


i M i w 


► I ■ < 5 


"rr  • 


j] 


Q ^2S 


/ / 


^,4y^7t^  - 

/ 


V 


r y 

L- ^ -'■*-^V 


^ r- 


£.  d^  Ait^_  C.  *^V  *-■*-*.  V ^ 

/ic^- 


/ 


- ^ 
£^ 


r. 


/Ld:*^ij^'f'^^  py^  ^y ^ 


■ A—  ‘'■'^^ 


4t  % 

/ 


X 


^ i 


/ 


/ 


. ^ 

/ • / 

Y ^-y  C xL^^Ye.  ^ 

.'  y , ■ 

^ *^‘*  V* 


^ ’ / >£SU 

h:^*- 


.-.0  Y^f-  d ✓W  <5t>»V 

/CJj  ^ <'~-  ^ — ^- 

/^< 


>^,v  ^ y{2^ 

PtA.j.€d 

/ 

'r 

4-  « 


/ 


f f^^- 


y'W^ 


r 

y >4  *-«,-c<_-  *■  ^ y^^y,  y*^- 


/ y 

f-\yZ  ^ M-t^ 

Aw>v^  P^  i^^yr<^>^.  Py^ 

/t^Yf^y  y x.<y>  Xryypy^*^*  y-i 

Y c-^Yc^l  yju^  d £^  t iy  gy^^^^dyP 


/ 


/V^  A;^  A.  y >4whK-«-C_ 

X^^t.yY7-%n,0  4%^Y^'o^  XY^  - 

tcPZP*-^  ^ cr~t.  Yc^  ^ y^/  ' r ^ 

F 

^'t^P-s^-  -y 


tn^  £n 

PyL. e^  ^ 


J 


/^y  ^^yytn^ 

V K ^ 'I  ' / ' ^ / ^ ^ ^ 

' r f^  /iJ  C'*-^  j 

A rv  ^ » f ^ ^ 

'j  ^ 7<- 

/y?^  c--<,y^^. 

^ U,-  yy^ ^/i_^  ^y-*- ^ 

1 y Z'/.r,.  ^Vy4: 

W f . 


-y  ^ 

J//A^ 


^ t t'  C-t  - 


yZO 


O^/ 


yy-  'y^ 


S;\  \ r//7  ^ 

. H y y^ry /X^yt*^,A(r^c.  y ^ . yr*  ^ ^ 


^ * * y'—^  . y . 


C 


i o ^ y,^y>y  i^yy^x^ 

i ^ //  . -y^- 


y\ * 

y 


'^~  ^ . ^yyyyy  -yf^‘  >-^  y> 


/ 


V 


^ £~rz  ^ * 


^r^V^ 


,-■/  t^-f'^-y  /y  y 

V 


/- 


« c-^  - 


'Z 


A-  ' " ■'  y y A 


/' 


t'Jt^e. 


/ 


yAX^.  <=><-  - 

y^w  /w  y--  y-  ^ 

y.y  y..^  '—  ■ 

//-  //  ,.^/-^^  9^7Z=X ^ 

^ ^ , P - ^ ^ ^^9  <=««'^^^*'-^^-*^ 

^ /■  y 

^ "y^/7  ^ ^ o 


